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CLARK, Bankruptcy Judge.

Richard Alvin and Pamela Marie Bennett (“Debtors” or “Petitioners™), by
and through their attorney, Jennie Deden Behles (“Behles™) of J.D. Behles &
Associates, P.C. (“Behles Firm”), appealed an “Order Granting Motion to
Reconsider and Order Reaffirming Prior Order on Disqualification”
(*Reconsideration Order™) entered by the Honorable James S. Starzynski,

Bankruptcy Judge for the United States Bankruptcy Court for the District of New

*

_ After examining the briefs and appellate record, the Court has determincd
unanimously that ora argﬁlment would not materially assist in the determination
of this appeal. See Fed. R. Bankr. P. 8012. The case is therefore ordered
submitted without oral argument.



Mexico (“Judge Starzynski™). The Reconsideration Order expressly incorporates
Judge Starzynski’s previous “Order Denying Debtors’ Motion for Disqualification
of Bankruptcy Judge and Motion Pursuant to 28 U.S.C. Section 455”
(“Disqualification Order”) and his related “Memorandum Opinion on Debtors’
Motion for Disqualification of Bankruptcy Judge and Motion Pursuant to 28
U.S.C. Section 455" (“Memorandum Opinion™). In the Disqualification Order
and the Reconsideration Order, Judge Starzynski refused to recuse himself from
the Debtors”™ Chapter 12 case.

This Court treated the Petitioners’ Notice of Appeal as a Petition for Writ
of Mandamus (“Petition™), because such a Petition is the proper avenue to seck

review of an interlocutory order involving a Judge’s refusal to recuse him or

herself from a case or proceeding. See, e.g., Nichols v. Alley, 71 F.3d 347, 350
(10th Cir. 1995) (per curiam); Lopez v. Behles (In re American Ready Mix. Inc.),
14 F.3d 1497, 1499 (10th Cir.), cert. denied, 513 U.S. 818 (1994). The United

States trustee (“UST?) has responded to the Petitioners’ Petition. For the reasons
stated below, the Petition 1s DENIED.
I. Background

The Behles Firm and the Debtor-Petitioners both requested that Judge
Starzynski recusc himself from the Debtors® Chapter 12 case. These requcsts
were based on allegations related to Judge Starzynski’s actions in an unrelated
bankruptcy case, In re KD Company, No. 96-12974 (Bankr. D. N.M.) (“KD
Case™). and his actions in the Debtors’ Chapter 12 case. Set forth below is a
history of the relevant facts related to the KD Case and the Debtors’ Chapter 12
casc that we have been able to ascertain from the record, a summary of the
Behles Firm and the Debtors” motions for disqualification and the allegations
against Judge Starzynski, and a brief summary of the disqualification proceedings

below.



A.  The KD Case
In 1996, K.D. Company, Inc. (“KD™) filed a petition seeking relief under

Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the
District of New Mexico. The bankruptcy court approved the Behles Firm as
KD’s bankruptcy counsel, and during its employment it was paid at least a
portion of its fees and costs as an administrative expense. At some point, the
Behles Firm withdrew as KD’s bankruptcy counsel and Judge Starzynski, who at
this time had not bcen appointed as a Bankruptcy Judge, and his law firm, IFrancis
& Starzynski, P.A. (“Francis Firm”), were employed as successor bankruptcy
counsel to KD. As KD’s counsel, the Francis Firm received a portion of 1its
requested fees and costs as an administrative expense.

In November 1997, a stipulated order was entered in the KD Case, over the
objections of the Behles Firm, allowing Martin Raft, a real property lessor
(“Raft™), an administrative expense against KD. KD did not pay Raft’s
administralive expensc claim prior to or at the time of the confirmation of its
plan. Rather. a plan was confirmed in the KD Case allowing Raft to seek pro
rafa disgorgement from entities whose administrative expenses were paid by KD
in the Chapter 11 case if the reorganized KD was unable to pay all administrative
expensc claims in full,

Reorganized KD ultimately determined that it could not pay its
administrative cxpense claims in full. Thus, in 1999, Raft commenced an action
against, among others, the Behles Firm and the Francis Firm, secking
disgorgement of administrative expenses that KD had paid to them (“Raft
Disgorgement Action”). When the Raft Disgorgement Action was filed, Judge
Starzynski had been appointed as a Bankruptcy Judge. The Francis Firm or Judge
Starzynski or both asserted claims against co-defendants in the Raft

Disgorgement Action, including the Behles Firm, claiming that, if administrative



cxpenses were to be reallocated to afford Raft and other administrative claimants
a pro rata distribution, it was entitled to disgorgement from its co-defendants
because it had been paid less than its proportionate share of administrative
eXpenses.

Other than the Behles Firm, all of the defendants in the Raft Disgorgement
Action either defaulted or settled with Raft. Furthermore, the Francis Firm or
Judge Starzynski or both settled with all of the co-defendants, other than the
Behles Firm. and at least some of the co-defendants agreed that they were
required to pay the Francis Firm or Judge Starzynski or both (*Starzynski
Settlement Payment”). In February 2000, just prior to a trial to determine
whether the Behles Firm was required to disgorge some of the fees that it had
been paid, any claim that Judge Starzynski or the Francis Firm or both might have
had against the Behles Firm was waived.

At the trial,'! Judge Starzynski served as a witness for Raft and was
subpoenaed by the Behles Firm. The bankruptcy court cventually entered a
judgment in favor of Raft against the Behles Firm, requiring the Behles Firm to
disgorge $40.000 in fees (“Raft Judgment”). The Raft Judgment was appealed to
this Court by the Bchles Firm. See In re KD Company, 254 B.R. 480 (10th Cir.

BAP 2000). Wec affirmed the bankruptcy court’s judgment against the Behles
Firm, holding that the bankruptcy court did not err in barring the Behles Firm’s
collateral attack of the confirmation order in KD’s Chapter 11 case or in its
interpretation of KD’s binding confirmed plan. We also concluded that the
bankruptcy court did not err in ordering disgorgement pursuant to the terms of the
confirmed plan in the KD Case, despite any argument by the Behles Firm that

such a remedy was “incredibly rare.” Id. at 482.

: The trial was presided over by the Honorable Robert D. Martin,
Bankruptcy Judge, Western District of Wisconsin.
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Judge Starzynski's Actions Related to the Behles Firm's Employment
in the Debtors’ Chapter 12 Case and the Behles® Firm’s Recusa
Motion

In March 2000, after Judge Starzynski or the Francis Firm or both had
waived claims against the Behles Firm in the Raft Disgorgement Action, the
Debtors filed a petition seeking relief under Chapter 12 of the Bankruptcy Code.
Judge Starzynski, who had been a Bankruptcy Judge since August 1998, was
assigned to the casc. The Behles firm promptly applied to represent the Debtors
in their Chapter 12 casc (“Employment Motion™). Attached to the Employment
Motion was an “Attorney Client Agreement,” signed by the Debtors. No
objections were {iled to the Employment Motion.

On June 1, 2000, Judge Starzynski entered an order, which had been
submitted by the Behles Firm in conjunction with the Employment Motion,
approving the Behles Firm's employment without conducting a hecaring
(“Employment Order”). The form of the Employment Order was modified by
Judge Starzynski swa sponte to reduce the hourly rates disclosed in the Attorney
Client Agreement of various Behles Firm professionals. Judge Starzynski
ordered, however, that the Behles Firm could request higher rates in the futurc.
He also stated that the Behles Firm was “authorized to be paid 75% of fees and
100% of costs on a monthly basis, if sufficient funds exist to make that
practicable.” Employment Order, in Petitioners’ Appendix at 52.

On June 12, 2000, the Behles Firm filed a “Contingent Motion to Withdraw
from Representation” (“Withdrawal Motion™), representing that it wanted to
withdraw from the Debtors” Chapter 12 case due to its inability to obtain
employment in accordance with the terms of its Employment Motion. On the
same day, the Behles Firm moved to set aside the Employment Order
(“Employment Set Aside Motion”), stating that it had an unconditional right to

set its rates, the bankruptey court had approved higher rates for other firms of



like expericnce in Chapter 11 cases, and that the risks involved in representing
debtors in posscssion, as apparent from the KD Case, require higher rates.

The next day, June [3, 2000, the Behles Firm filed a motion requesting that
Judge Starzynski recuse himself from the Debtors” Chapter 12 case (“Behles
Recusal Motion™), contending that the Employment Order had been entered
without a hearing and improperly modified the terms of the Attorney Client
Agreement cven though no objections to it were filed. Furthermore, the Behles
Firm stated:

[[]t may be that the Court from its own recent experience in the

practice of law may harbor a predisposition on these matters; and

under the doctrine m Liteky v. U.S., 510 U.S. 540, 545-555 (1994) if

that predisposition toward reducing hourly rates to the range charged

by the Judge prior to his elevation to the bench, this would be

significant and warrant recusal under what is sometimes the Extra

Judicial Source Doctrine. The question here under Liteky might be

merelgf the matter of degree, i.¢., it’s the Court’s predilection n this
regarad 1s beyond the normal and acceptable.

Behles Recusal Motion at 2, in Petitioners’ Appendix at 81.

C.  Judge Starzynski’s Actions Related to Cash Collateral Orders and the
Dismissal of the Debtors” Chapter 12 Case, and the Debtors’ Recusal

Motion

On March 29, 2000, approximately twenty days after they filed their
Chapter 12 petition, the Debtors filed a2 motion seeking permission to use cash
collateral (“Cash Collateral Motion™). On the same day, the Debtors moved to
shorten the notice time on the Cash Collateral Motion. Two days later, on March
31, 2000, Judge Starzynski entered an order granting the motion to shorten time,
and set a hearing on the Cash Collateral Motion for April 12, 2000, Several
responses and objections to the Cash Collateral Motion were filed. After a
hearing, Judge Starzynski entered an order granting the Cash Collateral Motion
on April 18, 2000.

On May 9. 2000, the Debtors filed another motion seeking permission o

use cash collateral (“Second Cash Collateral Motion”), but they did not scek to



shorten the notice time. Responses and objections were filed to the Second Cash
Collateral Motion. A preliminary emergency hearing on the Second Cash
Collateral Motion was commenced on May 25, 2000, and continued until May 26,
2000. At the conclusion of the hearing, Judge Starzynski set an evidentiary
hearing for Junc 12, 2000. He also authorized the Debtors, in part based on a
stipulation, to use a portion of cash collateral for specific utilities and repairs.

On June 5. 2000, the Debtors filed a motion to extend the time to file a
Chapter 12 plan until June 12, 2000 (“Plan Extension Motion”). No notice of
hearing was filed with the Plan Extension Motion. Rather, it was filed later by
the Debtors. on June 14, 2000.

On June 12, 2000, the Behles Firm filed a proposed Chapter 12 plan for the
Debtors.” No notice of confirmation hearing was filed at that time or within five
days of the filing of the plan. See N.M. Bankr. Ct. L.R. 2082-1.

Also on Junc 12, 2000, Judge Starzynski held an evidentiary hearing on the
Second Cash Collateral Motion. At the conclusion of the hearing, he ordered the
parties to file bricfs. and indicated his intent to decide the matter by no later than
June 26 or 27, 2000. Despite this statement of intent, Judge Starzynski did not
enter an order on the Second Cash Collateral Motion on or before June 26 or
27th.

On July 11, 2000, after the Behles Recusal Motion was filed, Judge
Starzynski entered a sua sponte “Order to Show Cause Why Case Should Not Be
Dismissed” (“OSC™). The OSC stated that the Behles Firm had obtained a
confirmation hearing date, but it had not filed with the court a notice of hearing
related to that date; thus, it appeared as if the hearing date that had been

scheduled on the court’s calendar had not been noticed to creditors and parties in

? On July 10, 2000, the Behles Firm filed a modified Chapter 12 plan for the
Debtors.
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interest in the Debtors’ case. and that the Debtors were in violation of the court’s
Local Rule 2082-1. Furthermore, with no notice of confirmation hearing on file,
it appeared impossible for the Debtors to comply with the 20-day notice of
hearing requirement for the confirmation of a plan set forth in Fed. R. Bankr. P.
2002(a)(8) and 11 U.S.C. § 1224, mandating that a confirmation hearing be
concluded within 45 days of the {iling of a Chapter 12 plan, which, in the
Dcbtors’ casc, was scheduled to expire on July 27, 2000.

One day later, on July 12, 2000, a hearing was held on the Plan Extension
Motion, and, twenty days notice having elapsed from the June 14, 2001 notice
date without objcction, the Motion was granted by Judge Starzynski. Thus, the
untimely filing of the Debtors™ plan on June 12, 2000, was approved. Although
there is no transcript of this hearing in the record, the Debtors and Behles make
much of the fact that Judge Starzynski did not inform them at the hearing about
his entry of the OSC the day prior. Even assuming that this is true, the Debtors
and Behles must have known about the OSC at the hearing or shortly thereafter,
becausc on that same day, July 12, 2000, the Debtors filed a Responsc to the
OSC and moved to cxtend the time to hold a confirmation hearing (“Confirmation
Extension Motion™). The Debtors did not move to shorten the notice time on the
Confirmation Extension Motion, and the notice of hearing served on parties
interest allowed parties until August 4, 2000 to file objections thereto.

On July 19, 2000, a hearing on the OSC was held. Judge Starzynski
ordered the parties to brief the issues raised by the OSC by August 4, 2000. No
briefs were filed on that date. See Bankruptcy Court Docket Sheet, in
Petitioners’ Appendix at 10-12. At the OSC hearing, he also set a hearing on the
confirmation of the Debtors’ plan for August 22, 2000.

On August 16, 2000, the Debtors filed an amended notice of hearing on

their Confirmation Fxtension Motion, stating that the amended notice had been



served on July 22, 2000, and objections to the Confirmation Extension Motion
were due by August 14, 2000. No objections to the Confirmation Extension
Motion were filed. The amended notice of hearing allegedly was filed because
Judge Starzynski purportedly sent letters to the Debtors or the Behles Firm
stating that the first notice of hearing was improperly served (“Alleged Faulty
Service Letters”). These Alleged Faulty Service Letters are not part of the
appellate record, and there is nothing in the bankruptcy court’s docket to indicate
that such Letters exist.”

On August 18, 2000, the Debtors filed a motion seeking to disqualify Judge
Starzynski from their case (“Debtors’ Recusal Motion™) on six grounds. First,
the Debtors argued that Judge Starzynski had promised to make a final decision
on the Sccond Cash Collateral Motion, which was vital to the confirmation of
their plan, by Junc 26 or 27, 2000, and he had not yet issued a decision. Second,
they stated that Judge Starzynski had issued the OSC at a time when he had just
granted the Plan Extension Motion approving the late-filing of their plan, and
when he had not yet ruled on their Confirmation Extension Motion, which was
filed in responsc to the OSC. Third, the Debtors maintained that Judge
Starzynski’s Alleged Faulty Notice Letters were offensive. In particular—

Whilc the Court maK in some matters take certain positions

sud sponie, 1t seems that the Court, by its letters, is soliciting

support of its position that the Debtors’ Plan should be dismisscd by

soliciting objections to the Debtors® Motion for Extension of Time

and by soliciting briefs in support of its Show Cause Order.

Debtors” Recusal Motion at 3, in Petitioners’ Appendix at 100. Fourth, the

Debtors complained that, despite a request, a hearing had not been set on the

: When the Petitioners refer to these Alleged IFaulty Notice Letters in their
Bricf, there are either no cites to the record, or they cite to page 83 of their
Appendix, which includes a copy of the OSC, or a cite to page 97 of their
Appendix, which contains a coq\y of the amended notice that was filed in
response to the Alleged Faulty Notice Letters. Petitioners’ Brief at 3 (citing
Petitioners’ Appendix at 97, which contains the amended notice), 7 (citing to
Petitioners™ Appendix at 83, which contains the OSC).

9.



Behles Firms® Withdrawal Motion, Employment Set Aside Motion, and Behles
Recusal Motion, thus making it difficult to know whether they were to be assisted
by counsel. Fifth, as in the Behles Recusal Motion, the Debtors alluded to Judge
Starzynski’s alleged bias against Behles and the Behles Firm based on the events
in the KD Case. Finally. sixth, the Debtors made allegations related to “a case
called Miiler.” id. at 101, but no document from the Miller case 1s included in the
record on appeal for this case.

On August 22, 2000, at the time scheduled for the hearing on the
confirmation of the Debtors’ proposed plan, Judge Starzynski held a hearing on
the Behles Firm’s Withdrawal Motion, Employment Set Aside Motion and Behles
Recusal Motion, and on the Debtors’ Recusal Motion (collectively, the
“Employvment and Disqualification Motions™). At that time, Judge Starzynski set
an cvidentiary hearing on the Employment and Disqualification Motions, and the
confirmation hearing was rescheduled. A notice of hearing on the Employment
and Disqualification Motions was served.

On or about October 26, 2000, an order was entered by Judge Starzynski
confirming the Debtors™ Chapter 12 plan. Prior to confirming the Debtors’ plan,
Judge Starzynski never entercd any orders on the outstanding portion of the
Second Cash Collateral Motion, the Confirmation Extension Motion, or the OSC.
But, the Debtors acknowledge that the Second Cash Collateral Motion was
resolved at their confirmation hearing and, thus, was no longer pending.
Affidavit of Debtors § 6, in Petitioners’ Appendix at 146. Furthermore, by
confirming the plan Judge Starzynski implicitly granted the Confirmation
Extension Motion, which sought an extension of time in which to hold the

confirmation hearing.! Given its confirmation of the plan, the issues raised in the

' The Debtors later sought to set aside the confirmed plan and to modify the
confirmed plan. The confirmed plan was modified by an order entered on April

(continued...)
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OSC were moot.?

On October 31, 2000, the UST objected to the Behles Recusal Motion and
the Debtors’ Recusal Motion (collectively, the “Recusal Motions™), arguing that
the Behles Firm and the Debtors did not make specific allegations that would
allow a rcasonable person (o belicve that Judge Starzynski was biased. Following
the UST’s objection. Judge Starzynski requested briefs and affidavits to be filed

related to the Recusal Motions.

D.  The Allegations Against Judge Starzynski in Documents Filed in
Support of the Recusal Motions

In January 2001, the Behles firm and the UST filed memorandums of law
discussing the procedures that they thought should be employed by Judge
Starzynski in determining the Recusal Motions. The Behles Firm did not file any
affidavits in support ot its Behles Recusal Motion. The Debtors, however, filed
an affidavit in support of the Debtors’ Recusal Motion (“Debtors’ Affidavit™) and
a document entitled “Affidavit Statements of Documentary Evidence Pursuant to
Paragraph 1 of the Scheduling Order Entered by this Court™ (“Supporting
Pleading™). Sce Supporting Pleading at 1, in Petitioners’ Appendix at 133. The

allegations made in these documents are summarized below.

N (...continued)
27. 2001,

*  No order was ever entered disposing of the OSC. In his Memorandum
Opinion, however, Judge Starzynski states that he set aside the OSC and informed
the partics of this action by a letter dated August 18, 2000, which was faxed to
Bcehles several hours prior to the filing of the Debtors’ Recusal Motion. His
letter, which is not part of this Court’s record and which is not entered on the
docket sheet in the Debtors’ case, a},p;p‘)arently told the Debtors that they were
entitled to the benefit of Chapter 12 “in part because no creditors had supported
the dismissal and in part because the Court preferred to dectde the issues on the
merits.” Memorandum Opinion at 25, in Petitioners’ Appendix at 251.
Regardless of the contents of this letter, which the Debtors apparently do not
dispute inasmuch as they have not mentioned 1t or included it in the record
herein, the OSC was obviously moot at the time that Judge Starzynski confirmed
the Debtors’ Chapter 12 plan. He would not have confirmed the plan if there
were outstanding issues as to whether the case should be dismissed for failure to
timely sct a conlirmation hearing as required under 11 U.S.C. § 1224.
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1. The Debtors’ Affidavit

a. Failure to Rule Issues. The Second Cash Collateral

Motion involved monics that were crucial to the Dcbtors’ reorganization. While
the Motion was ultimately resolved by stipulation at the confirmation hearing,
Judge Starzynski’s failure to rule on the Motion jeopardized the Debtors’ pre-
confirmation farming operations, because they “had to seek unsecured credit from
suppliers on a short-term basis [and] do without many necessities . . . ..” Debtors’
Affidavit § 7. in Petitioners”™ Appendix at 146. Judge Starzynski’s failure to rule
on the Second Cash Collateral Motion also “otherwise jeopardize [sic] [the
Debtors’] ability to meet [their] farm plan to carry [them] through to
confirmation.” Id.; see¢ Debtors” Affidavit {§ 2-6, in Petitioners’ Appendix at
145-46. Judge Starzynski knew how delcterious his failure to rule on the Second
Cash Collateral Motion was to the Debtors and, because they do not understand
his failure to rule. he must have intended to cause their case to fail. Id. § 8, in
Petitioners” Appendix at 146,

b. OSC Issues. The OSC was issued by Judge Starzynski
to cause the failure of their casc, because he issued it at a time when he knew,
based on the Second Cash Collateral Motion, that the Debtors were cash poor,
and it forced them “to expend . . . additional sums to notice a Plan that the Court
[may] not deem timely filed . . .. 1d. 99, in Pctitioners’ Appendix at 146-47.
The OSC was particularly worrisome to the Debtors because they had heard that
Chapter 12 may not be extended by Congress and, if such an event were to occur,
the dismissal of their case would leave them with no remedy. Id. § 11, in
Petitioners™ Appendix at 147,

C. Solicitation of Dismissal Issues. Based on two events,
Judge Starzynski is claimed (o have solicited support for the dismissal of the

Debtors’ Chapter 12 case. First, Judge Starzynski ordered briefs on the Second



Cash Collateral Motion, which the Debtors’ “counsel had to brief[.]” and “[1]t
seemed to [the Debtors]. [by ordering bricfing,] the Court was advocating
dismissal of [their] eser {sic] and soliciting support for its position rather than
just dismissing its How [sic] Cause Order when no one supported dismissal.” Id.

1 10.° In addition, the Alleged Faulty Notice Letters “solicit[ed] objcctions in
support of [the court’s] Show Cause Order to dismiss [the Debtors’] case. The
language in the letters seemed very clear . . . that the Court wanted [the Debtors’]
case dismissed, and objections to [their] Motion to Extend the Time in which the
Plan could be heard, filed.” 1d. 9§ 12,

d. Employment of Counsel Issues. Judge Starzynski’s

failure to immediately enter an order granting the Employment Motion and his
subsequent reduction of the Behles Firms® hourly rates in the Employment Order
madc the Debtors “very concerncd about losing [their] case.” Id. § 13, in
Petitioners” Appendix at 148. Furthermore, the fact that the Withdrawal Motion
and Employment Set Aside Motion were never ruled on made the Debtors
“concerned”™ about the Behles Firm’s “ability and desirc to do everything in their
power to get [their] case confirmed.” [d. ] 14.

e. KD Case Issues. The Debtors state:

[O]ur counsel advised us of the situation involving claims being
made by the Judge against our counsel’s law firm 1n the K.D. case.
We were concerned that the Court’s adversary position in rcgard to
our counscl would adversely affect our case. However, on the other
hand, we were concerned to proceed in this court without a law firm
we felt would fight for us since it was clear that the Court either did
not care whether our Plan failed or even wanted our case to fail and
be dismissed, and it actively worked in support of that position.

d. §15.

4 The Debtars also state that, other than their brief, no other briefs on the
Second Cash Collateral Motion were filed. Debtors’ Affidavit § 10, in
Petitioncrs’ Appendix at 147, This 1s inaccurate. The United States Department
of Agriculture and New Mexico Bank & Trust cach filed papers on June 19,
2000. Bankruptey Court Docket Sheet at 9, in Petitioners’ Rppendix at 9.
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2. The Supporting Pleading

In addition to the Debtors® Affidavit, the Debtors filed the Supporting
Pleading in support of their Recusal Motion, which, as noted above, is entitled
“Affidavit Statements of Documentary Evidence Pursuant to Paragraph 1 of the
Scheduling Ovder Intered by this Court.” See Supporting Pleading at 1, in
Petitioners” Appendix at 133. Although the Supporting Pleading is styled as an
“Affidavit . . . of Documentary Evidence[.]” it is not in any way an affidavit as it
is not signed by the Debtors nor notarized. Rather, the Supporting Pleading is
signed by Behles, and it statcs that the statements made therein are “in accord
with the Rules and specifically Rule 9011 .. .. Id. at 1, 11, in Petitioners’
Appendix at 133, 143, The Supporting Pleading, while purporting to contain
“Documentary Evidence,” has no exhibits attached to it, but rather makes gencral
references to papers in the KD Case and other bankruptcy cases apparently filed
in the District of New Mexico. Finally, while the Supporting Pleading states that
it 1s madc by the Debtors. there are passages in the Pleading in which Behles
refers to herself, thus indicating that 1t is her statement, not the Debtors’. See
Supporting Pleading q 36, in Petitioners’ Appendix at 141-42.

The Supporting Pleading makes numerous statements about Judge
Starzynski’'s alleged bias against Behles and the Behles firm, and his alleged
improper behavior as a Judge. These statements, while not verified by the
persons purporting to make them and not supported by any exhibits, are
summarized as follows:

a. Actions Against Behles or the Behles Firm in the KD

Case. The plan that Judge Starzynski prepared for KD in the KD Casc,
authorizing the Rall Disgorgement Action, was “unique” and was drafted,
according to Judge Starzynski’s testimony in the Raft Disgorgement Action,

without regard to Tenth Circuit law. Supporting Pleading § 2. in Petitioners’
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Appendix at 133, Although the Francis Firm was named as a defendant in the
Raft Disgorgement Action, Judge Starzynski asserted similar claims to those of
Raft, and pursued. among others, the Behles Firm. These claims in the Raft
Disgorgement Action “forever causcs the appearance of impartiality.” 1d. 9 38. in
Petitioners™ Appendix at 142,

The Raft Disgorgement Action occurred after Judge Starzynski was
appointed as a Bankruptey Judge, and thus he recused himself in matters rclated
to the Behles Firm’s fees, and in all contested or adversary matters in which
Behles or the Behles Firm were involved. Judge Starzynski ultimately disclaimed
any interest in any judgment that might be entered against Behles or the Behles
Firm allegedly because of his inability to hear matters related to Behles or the
Behles Firm. But, after waiving claims, he specifically requested permission
continue to “participate in” in the Raft Disgorgement Action, and he testified on
behalf of Raft in the Raft Disgorgement Action. Supporting Pleading § 6, in
Petitioners™ Appendix at 134, Judge Starzynski testified that he understood that
KD refused to cooperate with the Behles Firm and the Behles Firm withdrew
from representation because KD refused to meet the Behles Firm’s high demands
for fees. See id. Y 1-7. 9-10, in Petitioners™ Appendix at 133-35.

b. Actions Against Others in the KD Case. Although Judge

Starzynski disclaimed an interest in the Raft Judgment against the Behles Firm. an
order approving a settlement between Raft, the Francis Firm and another law
firm-defendant in the Raft Disgorgement Action expressly required that defendant
to pay Judge Starzynski the Starzynski Settlement Payment. “This appeared to be,
and was, a claim or attack by a sitting judge against attorneys practicing before
his court which had to be tricd by judges of that court.” Id. | 8, in Petitioners’

Appendix at 135.
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c. Judge Starzynski’s Fee Issues. Judge Starzynski, while

in practice. never charged more than $200 per hour representing debtors, and it is
difficult for him to understand others charging more than that amount. Asa
Bankruptcy Judge, Judge Starzynski has improperly contested Behles’ hourly rate
on several occasions, including in the Debtors’ Chapter 12 case. In In re Miller,
a case in which Bchles represents or represented the debtor, an order was entered
by the bankruptey court unilaterally reducing hourly rates of attorncys in the
Behles Firm, including reducing Behles™ $225 hourly rate to $200 (*Miller Fee
Order™). The Miller Fee Order was not served on Behles in time for her to
object, and was in lact served to an incorrect address. It appears from the
Supporting Pleading that the judge who entered the Miller Fee Order is Judge
Starzynski. Id. T 11-19, 23, in Petitioners’ Appendix at 135-38.

d. Defensc of the Emplovment Motion and Attorney Client

Agrecement. In 47 19- 22 and § 29 of the Supporting Pleading, the Debtors defend
the hourly rates charged by Behles and the Behles IFirm, and denounce any action
by a Judge to sua sponte reduce agreed hourly rates. Petitioners’ Appendix at
137-39.

e. Acts to Dismiss the Debtors™ Chapter 12 Case. Judge

Starzynsk: attempted to dismiss the Debtors’ case sua sporite even though he
knew that Chapter 12 may not be extended by Congress, and even though no
creditor supported dismissal. He entered the OSC and did not inform Behles
about the OSC at a hearing on the Plan Extension Motion held the following day.
Judge Starzynski issued the OSC, but also delayed in nearly a month before
allowing the late-filed plan by the Plan Extension Motion. In other cases, Judge
Starzynski has not enforced the time limits for filing a plan under Chapter 12,

Supporting Pleading 9 24-28, 30, in Petitioners’ Appendix at 138-140.
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