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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
WESLEY MYERS and
SONJA MYERS,
Debt or s. 12-00-11511 SA

MEMORANDUM OPI NI ON ON MOTI ON
FOR RELI EF FROM STAY TO ALLOW A
SET- OFF OF FSA PROGRAM PAYMENTS

This matter cane before the Court for final hearing on
the Motion for Relief from Stay to All ow a Set-off of FSA
Program Paynents filed by the U S. Departnent of Agriculture
Farm Servi ce Agency ("FSA"). FSA appeared through the United
States Attorney (Manual Lucero). Debtors appeared through
their counsel George Moore. The Court took the matter under
advi senment at the conclusions of the final hearing, then |ater
asked the parties for supplenmental briefs on specific
questions. Having considered the matter presented at the
heari ng, and having reviewed the briefs and rel evant statutes,
rul es, and cases, the Court issues this Menorandum Opi ni on.
EACTS

In 1997 the FSA filed suit against the Debtors in United
States District Court to forecl ose various nortgages and
security interests. On February 26, 1998, Debtors filed a
Chapter 12 case, No. 12-98-11177-RR (Bankr. D. NNM). FSA

moved for stay relief. Debtors filed their chapter 12 plan, a



notion to use cash collateral, and a "notion to accept
executory contracts and participate in federal farm prograns
adm ni stered through FSA county offices”". FSA objected to the
pl an and the notions. On June 11, 1998 the Court denied
confirmation and term nated the automatic stay. On June 25,
1998, the Debtors converted the case to chapter 7. No orders
were ever entered on the cash collateral or executory contract
notions. Discharge was entered October 28, 1998, and the case
was cl osed.

FSA continued its District Court case and a foreclosure
sale was set for March 22, 2000. On March 20, 2000, Debtors
filed this second Chapter 12 proceeding. On June 16, 2000,
Debtors filed their Chapter 12 plan; FSA objected to the plan.
On July 28, 2000, the Court entered a Stipulated Order
submtted by the parties that: 1) authorized Debtors to enrol
in any avail able Departnent of Agriculture ("DOA") prograns,

2) preserved DOA's rights as to setoff or recoupnment as to any
amount s whi ch woul d becone payable to Debtors for the years
2000, 2001, and 2002, 3) stated that the Debtors understood
and agreed that they were entering a contract pursuant to 7
CFR 8 1412.207(a)(3) as a successor in interest to the
production flexibility contract ("PFC') approved June 18, 1996

and that the June 18, 1996 date governed as to the right of
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setoff for debts owed to the US governnment, and that the
successor in interest contract would be subject to the
regul ati ons governi ng offsets and w thholding found at 7 CFR
88§ 1403.7 and 1403. 8.

On March 19, 2001, the Court entered an Order Modifying
and Confirm ng Chapter 12 Plan. Paragraph 6(b) provides: "The
Court has not ruled on the clainmd secured interest of FSA
under 11 U.S.C. 506(a) and the right to set-off pursuant to 11
U.S.C. 553 with respect to all program paynments whi ch include
and are not limted to past and future program paynents.”

Set of f

11 U.S.C. § 553(a) provides, in part:

Except as otherw se provided in this section and in

sections 362 and 363 of this title, this title does

not affect any right of a creditor to offset a

mut ual debt owi ng by such creditor to the debtor

t hat arose before the commencenent of the case under

this title against a claimof such creditor against

t he debtor that arose before the comencenent of the

case. ..

This section does not create a federal right of setoff.

Citizens Bank of Maryland v. Strunpf, 516 U. S. 16, 18 (1995).

It does provide, however, that with certain exceptions
what ever right of setoff otherwi se exists is preserved in
bankruptcy. Id.
If a prepetition right to setoff exists under
nonbankruptcy |law, 8§ 553(a) only authorizes a

creditor to setoff "valid and enforceabl e"
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prepetition debts owed by it to the debtor against
"valid and enforceabl e" prepetition clains owed by
the debtor to the creditor. Conoco, Inc. v. Styler
(In re Peterson Distrib., Inc.), 82 F.3d 956, 959 &
963 (10th Cir. 1996) ... The debts and clains in
question nust be "nutual", i.e., "between the sane
parties standing in the same capacity." Davidovich
v. Welton (In re Davidovich), 901 F.2d 1533, 1537
(10th Cir. 1990) (per curiam)

Farners Honme Administration v. Buckner (In re Buckner), 218

B.R 137, 145 (10th Cir. B. A P. 1998).

Recoupnent

Nei ther of the parties argued that recoupnment applies in
this case. The Court also finds that recoupnent does not
apply to the facts of this case, at |least in part because FSA
seeks to offset paynents fromthe PFC program (which did not
cone into existence until 1996) agai nst FnHA (now t he FSA)

| oans made in the 1980's. See Davidovich v. Welton (In re

Davi dovi ch), 901 F.2d 1533, 1537 (10th Cir. 1990) ( Recoupnent

allows a creditor to offset a claimthat arises fromthe same
transaction as the debtor's claimw thout reliance on the
setoff provisions and |limtations of section 553.); Ashl and

Petrol eum Conpany v. Appel (Inre B & L Ol Conpany), 782 F.2d

155, 157 (10th Cir. 1986) (Under recoupnent, a defendant neets
the plaintiff's claimwith a countervailing claimthat arose

out of the same transaction.)

Page -4-



The Federal Requl ations

7 CF.R 8 1951.101! deals generally with offsets of
federal payments to "USDA Agency Borrowers":

Federal debt collection statutes provide for the use
of adm nistrative, salary, and Internal Revenue
Service (I RS) offsets by government agencies,

i ncluding the Farm Service Agency (FSA) ..., herein
referred to collectively as "United States
Department of Agriculture (USDA) Agency", to collect
del i nquent debts. Any noney that is or nay beconme
payable fromthe United States to an individual or
entity indebted to a USDA Agency or other individual
or entity indebted to a USDA Agency may be subj ect
to offset for the collection of a debt owed to a

USDA Agency. ... Amounts collected will be
processed as regul ar paynents and credited to the
borrower's account. ... Nothing in this subpart

af fects the agency's comon | aw right of set off.
7 C.F.R 8 1951.102 states that in general "Collections of
del i nquent debts through adm nistrative offset will be taken
in accordance with 7 CFR part 3, subpart B and 8 1951. 106

[dealing with related parties].” 7 CFR part 3 [Office of the

17 CF.R 1951.101 and 1951.102 were anmended in 2000.
"Wth regard to ... bankruptcy, this rule changes little.
In the case of bankruptcy, all creditor collection actions
cease and the court will determ ne the uses of incone,
di stribution of security and disposition of debt." Handling
Paynments fromthe Farm Service Agency (FSA) to Delinquent FSA
Farm Loan Program Borrowers, 65 Fed.Reg. 50598, 50601 (Aug.
21, 2000)(to be codified at 7 C.F.R 1951). One change in the
regul ati ons nade it easier for USDA Agency Borrowers to offset
by elimnating the requirenment that debts be accel erated
before being offset. See Handling Paynents fromthe Farm
Service Agency (FSA) to Delinquent FSA Farm Loan Program
Borrowers (Interimfinal rule), 62 Fed.Reg. 41794, 41795 (Aug.
1, 1997)(to be codified at 7 C.F. R 1951). This change is not
relevant to this case.
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Secretary of Agriculture; Debt Managenment], subpart B [ Debt
Col l ection] 8 3.21 provides, in relevant part:

(a) The regulations in this subpart are issued under

the Federal Clainms Collection Act of 1966, as

amended by the Debt Collection Act of 1982 ...

prescribing Governnent-w de standards for

adm ni strative collection ...

(b) ... An agency head nay adopt regulations, in

accordance with the Debt Collection Act and the

Joi nt Regul ations, setting out agency procedures for

the collection by adm nistrative offset of such

clainms and debts. |[If the head of an agency of the

Departnent adopts regul ati ons separate fromthis

subpart, the procedures thereby established, rather

t han those set out in this part, shall be foll owed

for the collection of the clainms and debts to which

t he separate regul ati ons apply.

7 CF.R 8 1412 deals specifically with "Production
Flexibility Contracts for \Weat, Feed Grains, Rice, and Upl and
Cotton." Producers have the opportunity to enter into a
Production Flexibility Contract ("PFC') with the Commodity
Credit Corporation ("CCC') for the years 1996 through 2002. 7
C.F.R 8§ 1412.101. The PFC programis adm ni stered under the
general supervision of the CCC and is carried out by state and
county Farm Service Agency ("FSA") committees. 7 C.F.R 8§
1412.102(a). PFCs are 7-year contracts. 7 CF.R 8§

1412. 201(a). PFCs begin with the 1996 crop and term nate on
Septenber 30, 2002. 7 C.F.R 8§ 1412.501(b)-(c). See also 7
US C 8 7212(b)(The PFC begins with the 1996 crop and "t he

termof a contract shall extend through the 2002 crop.") A
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transfer (or change) in the interest of an owner or producer
subject to a contract results in a termnation of the contract
unl ess the transferee agrees to assume all obligations under
the contract. 7 C.F.R 8§ 1412.201(b); 7 U.S.C. § 7217(a). A
person may succeed to the PFC if there has been a change in

t he operation of the farm such as bankruptcy. 7 C.F.R 8§
1412.207(a)(3). The regulations governing offsets and

wi t hhol dings found at 7 C.F. R 8§ 1403 are applicable to PFCs.
7 CF.R 8 1412.406(a). Therefore, FSA's statenent in its
Suppl emental Brief, docket #79, page 1, that § 1403 does not
apply to the FSA is incorrect.

7 CF.R 8 1403 details "Debt Settlenent Policies and
Procedures" for the CCC. These procedures are nmade applicable
to PFCs through 7 C.F.R § 1412.406(a). 7 C.F.R § 1403.7
di scusses collection by adm nistrative offset. Subsection (b)
provi des a general rule that debts due CCC may be coll ected by
adm ni strative offset from anmpbunts payabl e by CCC provided
certain procedural safeguards are followed. Subsection (s)
provi des, however, that "Offset action will not be taken
agai nst paynents when: ... (2) A debt has been discharged as
provided in 8§ 1403.15." 7 C.F.R 8 1403.15(a)(1) provides, in

part:
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[ A] debt or part thereof owed CCC shall be

di scharged and the records and accounts on that debt

closed in the follow ng situations:

(1) When an obligation or part thereof is discharged

i n bankruptcy.
In fact, the regul ations contenpl ate bankruptcy in several
sections. 7 C.F.R 8 1403.15(d) requires that discharged
debts be reported to the Internal Revenue Service. 7 C.F.R 8
1403.7(j)(1)(v) deals with the CCC offsetting anmounts payabl e
by CCC to the debtor when an agency of the U S. governnment has
submtted a witten request to CCC for offset. The witten
request nmust certify that the debtor has not filed for
bankruptcy. |If the debtor has filed for bankruptcy, a copy of

an order term nating the automatic stay nust be included.

Di scussi on

The federal regulations purport not to affect the
agency's common |law right of set off, 7 CF. R 8§ 1951.101, but
t he | anguage of 1403.7(s)(2) (incorporating 1403.15) is
specific: there shall be no setoff when an obligation is
di scharged in bankruptcy. The Court finds that in this case
t he specific | anguage prohibiting setoff of discharged debts
t akes precedence over the nore general |anguage that all ows
setoff. 7 C.F.R 8 3.21(b)(quoted above). 1In fact, the
regul ati ons seemto contenplate a situation where the debtor

has fil ed bankruptcy and received a discharge, and is then
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deal ing with CCC about getting his/her paynents. Although the
regul ati ons appear not to explicitly contenplate their use

within a subsequent bankruptcy, there is nothing preventing a

debtor from using those regulations — and in fact, it would
probably be a violation of 11 U S.C. 88 362, 524 or 525 not to
allow the debtor to use them even the “second tine around.”

| n Buckner, the Bankruptcy Appell ate Panel considered a
Conservation Reserve Program ("CRP") contract between the
debtors and the Farmers Home Adm nistration. 218 B.R at 139.
Li ke the PFC paynents in this case, CRP paynents are spread
out over several years based on a single prepetition contract.
I n Buckner, however, there was no discussion of 7 CF. R 8§
1403. 7(s) (2) because presunably those debtors had not filed a
previ ous bankruptcy. In other words, the bankruptcy
provi sions of the regulations only deal with a bankruptcy that
has occurred previous to the tinme that the regul ations are
i nvoked and applied? Therefore, while the Buckner decision

is helpful, it is not conpletely on point.

2 The | anguage of 8§ 1403.7(s)(2) supports this
interpretation: "Offset action will not be taken agai nst
paynments when: ... (2) A debt has been discharged as provided
in § 1403.15." (enphasis added.) Presumably this section
regardi ng di scharge woul d not have applied if FSA tried to
offset in the first bankruptcy because the debt would not have
yet been di scharged.
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The July 28, 2000 Stipulated Order does not require a
different result. All the parties did in that Order was
preserve everyone's rights pursuant to the regulations, and in
effect just said that the debt collection regulations were
applicable. The debtors did not waive their protections under
the regulations. And, by specifically adopting 8 1403.7, the
Order adopted the bankruptcy related regul ati ons of §
1403.7(s) (2).

Concl usi on

For the reasons set forth above, the Court will enter an
Order denying FSA's Mdtion for Relief from Stay to Allow a
Set-of f of FSA Program Paynents.

T =

Honor abl e Janes S. Starzynski
United States Bankruptcy Judge

| hereby certify that on April 12, 2002, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

George M Moore Ronal d E. Hol nes
PO Box 159 2325 San Pedro NE, Suite 2-1
Al buquer que, NM 87103 Al buquer que, NM 87110-4827

Manuel Lucero
Assi stant U.S. Attorney

PO Box 607 %?M):M_
Al buquer que, NM 87103
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