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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
KATHERI NE P. LE BLANC,
Debt or . No. 7-00-14675 SA
KATHERI NE P. LE BLANC,
Pl aintiff,
V. Adv. No. 00-1247 S

KEY CORP TRUST, et al .,
Def endant s.

MEMORANDUM OPI NI ON and ORDER GRANTI NG
M CHI GAN HI GHER EDUCATI ON ASSI STANCE
AUTHORI TY’ S MOTI ON TO DI SM SS
- AND-
DENYI NG MOTI ON FOR SUMVARY JUDGVENT AS MOOT

This matter cane before the Court to consider the

Def endant M chi gan Hi gher Education Assistance Authority’s

Motion to Dism ss and Motion for Summary Judgnent. For the
reasons set forth below, the Mdtion to Dismss wll be
granted, and the Modtion for Sunmary Judgnent will be denied as
noot .

In lnnes v. Kansas State University (In re Innes), 184

F.3d 1275 (10'" Cir. 1999) the Court of Appeals for the Tenth
Circuit addressed an 11'" Anendnent challenge to a student | oan
di schargeability case. It found an “overwhel m ng inplication”
in the record, including the Kansas state statute, the
contract with the federal governnment, and the federa

regul ation, that the state had waived its 11'" Anmendnent

immunity by electing to participate in the federally funded



student | oan program 1d. at 1282-83. Basically, the Court
relied on the responsibilities and duties set forth in 34
C.F.R 8 674.49 to find that the state consented to perform
certain actions in bankruptcy court. [d. at 1283.

After the I nnes decision, 34 CF.R 8 674.49(c) was
amended to give institutions the option of “asserting any
def ense consistent with its status under applicable lawto
avoi d di scharge of the |oan.”

Recently, sonme State institutions have responded to

undue hardship clainms by asserting that sovereign

immunity barred relief on these clains in bankruptcy
proceedi ngs. W intend the proposed anendnment to

make clear that every institution nust use due
diligence to oppose discharge, but that State

institutions my do so — if they wish — by asserting
sovereign immunity as a defense to an undue hardship
conplaint. Unfortunately, sone courts m sconstrue

Departnment regul ations to bar State institutions
fromasserting sovereign immunity in these
circunstances. We intend this amendnent as an
authoritative explanation of the meaning of the
Federal Perkins Loan regul ations and Program
Participation Agreenment on this due diligence
obl i gati on.
64 Fed. Reg. 58298, 58307 (Oct. 28, 1999). It therefore seens
that I nnes may not have continuing vitality.
Bankruptcy Code section 106 deals with waiver of
sovereign imunity. To the extent section 106 is based on
Article | of the Constitution, it is probably ineffective to

wai ve a state’'s sovereign imunity. Board of Trustees of the

University of Alabama v. Garrett, ~ US. _ , 121 S. Ct. 955,
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962 (2001) (“Congress may not, of course, base its abrogation
of the States’ Eleventh Amendnent immunity upon the powers

enunerated in Article |1.”7); Thonpson v. Col orado, F. 3d

__, 2001 W 883305 at 3 (10'M Cir. 2001) (“After Sen nole
Tribe, [517 U S. 44 (1996)], only Section Five of the
Fourteenth Amendnent stands as a recogni zed source of power by
whi ch Congress can abrogate El eventh Anmendnent inmunity.”)
Furthernmore, Section 106(a) has been decl ared

unconstitutional by the Bankruptcy Appellate Panel for the

Tenth Circuit. Straight v. Womnm ng Departnent of

Transportation (In re Straight), 248 B.R 403, 421 (10" Cir.

B. A. P. 2000).

Nei ther M chigan or the M chigan H gher Education
Aut hority has filed a proof of claimin the Plaintiff’'s
bankruptcy case. The Court therefore cannot find waiver under
§ 106(b).

In summary, the Court does not find that M chigan has
wai ved its sovereign immunity in this case. The Court
therefore lacks jurisdiction and the adversary proceedi ng
shoul d be dism ssed as to defendant M chi gan Hi gher Education
Aut hority.

This ruling does not preclude the Debtor from obtaining a

di scharge of the obligation owed to the M chigan Hi gher
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Education Authority pursuant to 11 U S.C. 8523(a)(8), assum ng
the Debtor can neet the requirenents of the statute. Congress
has given the bankruptcy courts exclusive jurisdiction to
determ ne the dischargeability of clainms contested under
subsections (2), (4), (6) and, in chapter 7 cases, (15) of 11

U.S.C 8523(a). 11 U.S.C. 8523(c); conpare Brown v. Felsen,

442 U.S. 127, 129-30 (1979) (under the Bankruptcy Act, the

di schargeability of specific debts was often determ ned in
state courts). Thus the Debtor can presunably raise a

di schargeability defense in any state (or federal) court

coll ection action that the M chigan Hi gher Education Authority
may bring against her, and it may be in addition that she is
entitled under Mchigan law to bring an action in that state’s
courts to obtain such a determnation. She is thus left with
a neans to obtain the ruling she seeks in this Court. See

State of Texas by and through Board of Regents of the

Uni versity of Texas Systemv. Walker, 142 F.3d 813, 822-23 (5th

Cir. 1998) (“[T]he grant of a bankruptcy di scharge does not
of fend the El eventh Amendnent[,] although comrencenent of
certain adversary proceedings directly against a state that
has not filed a proof of claimin a bankruptcy case would do
So—....")

For the reasons set forth above, |IT IS ORDERED t hat the
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def endant M chi gan Hi gher Education Authority’s Mtion to
Dism ss is granted.

| T 1S FURTHER ORDERED t hat defendant M chi gan Hi gher
Education Authority’ s Mtion for Summary Judgment is denied as

nmoot .

G5

A fl:i:_;;:j;rﬂﬂ_

Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that on October 9, 2001, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

Steven B. Fl ancher Ofice of the United States
Revenue Di vi sion Trust ee

First Floor Treasury Bl dg. PO Box 608

Lansing, M 48922 Al buquer que, NM 87103- 0608
Kat heri ne P. Le Bl anc Janes A. Askew

1716 Agua Fria Street PO Box 1888

Santa Fe, NM 87501 Al buquer que, NM 87103-1888

Kevin D. Hammar
1212 Pennsyl vani a NE
Al buquer que, NM 87110

P. Di ane Webb

PO Box 1156 ﬁ: wie ' -
Al buquer que, NM 87103-1156

Linda S. Bl oom

PO Box 218
Al buquer que, NM 87103-218
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