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1334 and 157; core; 7052

Overall standards (8330(a) is the standard):

1. The Court is not bound to accept the agreenent of the parties as to
conpensation, and may (and indeed nmay be required to) independently nake
a determnation of the anount of conpensation that should be all owed.

In re Albrecht, 245 B.R 666, 672 (10'h Gr. B.A P. 2000) (bankruptcy
court has an independent duty to review professional fee applications
even if no party in interest objects), affirnmed In re Albrecht, 233 F. 3d
1258 (10" Gir. 2000). And an overarching standard for the award of

fees is what value the services contributed to the estate, regardl ess of
what the | odestar figure (rates tinmes hours) is. Rubner & Kutner, P.C
v. US Trustee (In re Lederman), 997 F.2d 1321, 1323 (10'M Gr. 1993).

Sonme overall considerations in this case

2. The prinmary events or actions that contributed the substantial value to
this estate were the Flem ng sale, the slowing of the nassive |osses
being suffered by the estate so that the estate’'s assets were preserved
| ong enough to be sold (in this case, to Fleming)?!, and the day-to-day
work of administering the estate, including but not limted to
i npl enenting the Flem ng sale and ensuring that the W2's and 1099's
will be issued tinmely and the enpl oyees’ pension and 401(k) funds are
safe and available to the enpl oyees. The sale to Flem ng was brought
about largely by the efforts of Messrs. Colleher and Mays, Peter J.

Sol onon Conpany and the estate’s counsel (Skadden, Arps, Slate, Magher
& Flom and Jacobvitz, Thuma & Wal ker). The partial turnaround of the
conpany cane around largely as a result of the managenent skills of
Messrs. Coll eher and (especially) Mays. And the day-to-day work of
pushing the estate through the chapter 11 liquidation process (including
preparing the estate for the conversion to chapter 7) was due in large
part to the efforts of Jacobvitz, Thuma & Wl ker.

3. The Unsecured Creditors’ Conmittee (“UCC') and its professionals wil
have contributed value to the estate to the extent that their efforts
hel ped bring about those benefits and to the extent that the UCC
(including its professionals) benefitted its constituency and
contributed to the adm nistration of the estate. Froma review of the
file and the applications and objections, it appears that the UCC on the
whol e contributed relatively little to the major events that benefitted
the estate. The sale to Flem ng was brought about largely by the
efforts of Messrs. Golleher and Mays, Peter J. Sol omon Conpany and the
estate’s counsel (Skadden, Arps, Slate, Meagher & Flom and Jacobvitz,
Thuma & Wal ker). The partial turnaround of the conpany cane around
largely as a result of the nmanagenent skills of Messrs. Golleher and
Mays (“G&M'). And the day-to-day work of pushing the estate through the

1 A substantial added benefit for Furrs enpl oyees of the
partial turnaround that prevented nost of the stores from
“goi ng dark” before a sale was the continued enpl oynent of
t housands of the enpl oyees.



10.

chapter 11 liquidation process (including preparing the estate for the
conversion to chapter 7) was due in large part to the efforts of
Jacobvitz, Thunma & Walker. In none of these three areas did the UCC
play a significant affirmative role. Wre those the only nmatters that
counted, the UCC woul d not be able to show that their services were
“necessary” for the estate, In re Lederman, 997 F.2d at 1323-24
(inability of debtor in possession to devel op and conplete a plan shoul d
have been apparent to counsel from comencenent of the case, and thus
debtor’s counsel’s work was not necessary and woul d not be conpensated).
The UCC (and its professionals) did nonitor the sale, the turnaround and
the administration of the chapter 11 case, and did | ook out for the
interests of its constituency, and for that rei nbursenent is due, since
that function is necessary for the estate

On the other hand, this is an estate that nay be threatened with

adm ni strative insolvency, and even if not, there is a question about
whet her the priority clainms will be paidin full, and even if the
priority clainms are paid in full, there will be little if any

di stribution on non-adm nistrative and non-priority clains, such as the
prepetition severance pay clains of the laid-off enployees. Thus this
case was | ess than conpletely successful

But the fact that the case nmay be administratively insolvent is not a
reason for reducing fees as a way of distributing the (perhaps) limted

funds for professional fees. |In other words, | shoul d determ ne what
the services for all the professionals were worth as if there were
enough noney to pay all the fees in full, and then the reduction due to

adm n insolvency (if that turns out to be the case) can take place on a
purely nathematical or autonmatic basis

Issue of rates is not before the Court, because of |anguage of 8§328(a)
which limts changing the conpensation rate to changes in circunstances
that could not be reasonably anticipated at the tine the rates were

or dered

Al so, the statute provides that the Court nust take into consideration
“whet her the services were necessary to the admnistration of, or
beneficial at the time at which the service was rendered toward the
conpletion of, [the case];...” 8§ 330(a)(3)(CQ. In other words, as
Deloitte’s counsel accurately argued, if a professional took an action
which at the tinme would have appeared to a reasonabl e person as
necessary, hindsight and changi ng circunstances should not intervene to
decrease the conpensation allowed for that work.

This is not applying the old “econony” rule that the Code has forbidden
rather, it is applying a standard that a hypothetical infornmed and
reasonabl e client woul d i npose upon reviewing the bills.

In that connection, | think that a client would question the total UCC
prof essi onal conpensati on and comittee rei nbursenent of $2.35mm G ven
the role of the commttee in a chapter 11 case and given the fact that
this case may have started out as a “national” (big) case but relatively
qui ckly began to look like a lot of “sound and fury signifying nothing”
(so to speak), $2.35mmis too much for the committee to have spent on
its professionals.

Al so, fairly soon it should have been clear that a sale of the business
was a good possibility (despite all the talk of the “stand-al one” plan),
that the sale would have to be substantially in excess of the secured
debt in order to generate anything for the unsecured creditors (given
anong other things the rate at which the professional fees were being




accunul ated), or at least that the commttee would have to find
signi ficant unsecured assets, and that such a sale would be unlikely to
happen

11. Wul d be hel pful if applications were done sort of |ike Skadden’s:
description of what the category covers and then (1) a fee app total for
that category (2) inserted at that point (in the front of the
application).

COW TTEE EXPENSES

I have reviewed the conmttee's application for rei nbursenent of
expenses and al so the UST response and the Heller (bjection

First, for sinplicity’'s sake, | need to address the expenses incurred by
Sandra Shirmang (the Kraft representative) for the trip to ABQ two days before
the UCC was constituted. The trip began on February 12, and the Comittee
nmenbers were appointed by the UST on February 14. That figure is $786.31, and
it may not be reinbursed. | amnot even sure why the figure was included in
the list of expenses to be reinbursed. At a mininmum and even assum ng that
part of the expenses for this trip were incurred on or after February 14, the
anmount shoul d have at | east been prorated. | have to wonder therefore what
was goi ng through the mnd of Ms. Shirmang and of Committee counsel when that
got put into the reinbursenent request.

As | said at the beginning of the evidentiary hearing, in the |arger
picture, in terns of noney, this application is snall potatoes. And these
folks did put in the travel, etc., and presunably did the work, and their
conpanies are getting paid little if anything out of this, and | don't want to
di scourage future creditor participation on conmttees by denying or
substantially trinmmng rei nbursenent of these expenses

However, in this case (after | had pretty nmuch nade the foregoing
remarks to everyone and suggested that there was not nuch point in challenging
the comm ttee expenses), what was disclosed during the final hearing was what
I consider to be unusual circunstances that warrant reducing the rei nbursenent
of committee expenses

The witness speaking for the coomittee was M. Salvadori. He was the
one selected by the committee counsel to speak for the commttee, and | think
that he testified candidly. As is apparent fromthe remarks that foll ow,
have taken M. Salvadori as a representative of the Committee not only
officially but as representative of the committee nmenbers’ attitudes and
deci si on- maki ng.

VP of credit services for Con-Agra. 2" |argest food processor in US
$27mm sal es. Chair of the UCC. He also served on the Bruno's, Wite' s Farm
Fresh, Revco and both Grand Union cases, anong others. Qher comittee
nmenbers included giants such as Kraft, Pepsi and Nestle. And there were
others in this diverse group — R ck Johnson, a union representative, Bueno
Foods, and Earthgrain Foods — that were not and shoul d not be considered naive
and i nexperi enced.

What clearly cane across to ne, fromM. Salvadori, were two things in
particul ar:

a. It was quite clear to ne that the committee’ s attitude was that the
debt or shoul d be heeding the committee’' s advice to the debtor on how to run
its business, and that the commttee should act al nost as a board of directors
or oversight nmanagenent teamfor the chapter 11 proceedings, and that if the
debtor did not heed the conmmttee’ s instructions then the commttee would not
relent in attenpting to force the debtor to do things the “committee way”. An



exanpl e of that was the continued insistence that a trade lien be set up as a
nmet hod of financing inventory purchases. Even if this were to have been shown
during the trial to have been a viable nechanism(and it was not), the D P had
t he business discretion not to pursue that avenue, and it al nost seens as if
when the DIP did not heed the committee’s advice, the committee | ooked on the
DI P as being defiant or recalcitrant.

Concerning the trade lien, which was a recurring thene of why the
committee and its professionals took various positions and action, there was
no proof that the trade lien was a viable idea in this case. For one thing,
there was no proof that they (DIP and/or commttee) would be able to get
vendors who were getting cash up front to instead take an admn lien and
undergo risk of nonpaynment. And M. Forcumwas unable to say how or whet her
it would have worked. Salvadori testified that Mays admtted in June that he
(Mays) shoul d have pushed for trade lien. But this single allegation
unsupported by any detail, any docunentary evidence, and especially by any
testinony from Mays hinsel f, who presurmably was available to at |east give a
deposition, is not sufficient evidence to establish anything. And in any
event by April 18 the committee knew that Debtor was not getting enough trade
credit, so the issue of a trade lien should have become a nore nminor issue in
the relations between the debtor and the commttee.

In fact, | nmust say that ny sense of the trade lien issue is that it
becane a bhigger issue in retrospect; that is, as a way to argue for the
justification of actions taken and of fees, rather than only an issue at the
times that it was raised with the debtor.

And simlarly, there was di scussion about the commttee’s continuing
hopes for a “stand alone plan” — that is, a plan that would all ow t he busi ness
to continue in sonme form so as to provide a return to unsecured creditors,
instead of a sale. Throughout the case there really was little prospect of a
sale for such a large price that would result in anything for the unsecured
creditors, especially after not only the secured creditors were paid, but
after the admnistrative and priority clainmants were also paid. Fromthe
outset the committee knew that the secured creditors were seeking a sal e of
the business, and that the DIP was pursuing a sale as at | east one very
serious option, and the reports from DT/ DC shoul d not have provided a
conmm ttee of objective experienced business people with nuch hope of a sale
that woul d be so successful. Yet the coomttee and its counsel have taken the
position that such a sale was one of the reasons that they pursued the case
the way they did. Again, it appears to ne that this is a position taken by
the commttee and its counsel nore in retrospect than in reality at the tine.

b. M. Salvadori admtted that the conmttee considered that the noney
to pay the conmttee professionals was comng fromthe secured creditors and
not fromthe pockets of the conmmttee nenbers. It is true that Salvadori said
in response to the Court’s question that the commttee thought all the
expenses woul d be covered by funds generated fromthe D P s operations or
assets. However, in subsequent questioning by Heller’'s counsel, M. Sal vador
said that committee counsel said that secured | ender would pay this, although
that woul d reduce the dividend to unsecured creditors. He thought there was a
carve out: it was funded, and a certain amount would go to pay D P and UCC
professionals, and that was the secured | enders’ noney. And in connection
with the Mdtion to Appoint a Trustee, M. Cohen conceded (to his credit) that
the commttee did not care about the cost at that time when it instructed its
counsel to file the notion for the appointnent of a trustee. |In consequence
of those facts or understandi ngs, the commttee did not nonitor or attenpt to
hold in check the fees being incurred by the commttee professionals.



I also think that, given this conmttee’s experience and sophistication
the commttee should be charged with nonitoring their counsel. Wre the
comm ttee |l ess sophisticated, as is frequently the case in the few New Mexi co
chapter 11 cases that have conmttees, | would certainly not expect the
committee to do that nonitoring. But here, the commttee nmenbers were from
conpani es that routinely hire and pay significant attorney fees each year
many of themare truly what law firns covet as “blue chip” clients. And as
such, the Court is convinced that each (or al nbost each) menber of the
comm ttee inspects its own counsel bills closely, to ensure that it is getting
full value for the dollar, if not nore. No such nonitoring or inspection took
place in this case, and that is a second reason for reducing the commttee
menbers’ rei nbursenent.

This would be a good tine to talk for a nonent about a related issue,
and that is where the DIP was going financially early on in the case, and what
the comm ttee knew about that and what it did about that. The introduction of
DT Ex. M (the DT presentation to the commttee at its April 18 neeting), and
the cross exam nation of Salvadori about that presentation, nmake it fairly
clear that by the April 18 nmeeting, the commttee knew or should have known
that DIP was doing even worse than its (D P s) downgraded projections. Pp. 5-
6. The DIP was getting virtually no trade credit (e.g., p. 26). The D P was
repl eni shing inventory with DIP facility. The DIP was in violation of a
nunber of its borrow ng covenants under the DI P Financing order (p. 28). And
at this time Golleher was talking to themof a sale, and he was an experienced
person to be tal king about that sort of thing
Further bad news in the April 18 presentation was the 25% | ower attendance as
of April 7, and the average transaction amount bei ng down from CY 2000 by 24%
P. 18. D&T predicted that DIP woul d be out of cash by the week of June 2
(page 27), and would be unlikely to be able to increase weekly sal es enough to
break even (page 37).

In summary as of April 18: sales projections were off, there were no | enders
willing to step in, and the debtor soon woul d be out of noney. And page 69 of
DT M showed nore bad news: a deficit of $3mm week, the trade lien idea was not
goi ng anywhere, and there was heavy use of DIP facility.

Pp. 78-93 of DT Mwas the valuation of sales of stores: narket and incomre
approach. That val uati on anal ysis shows $140-180mm as the possible sale price
range, but with warning that if the revenue targets were not net (and they
were not being net), the incone valuation could be “significantly worse”

Then on page 99, is the Prelimnary H gh Level Liquidation analysis, showing a
recovery range of a high of $127mm down to $61mm and page 106 shows $160mmin
secured debt. M. Salvadori testified that those nunbers did not include the
Fl em ng “gi ve-back” (22 stores that Flem ng would not take — although as of
April 18 he woul d not have known of the Flem ng sale) plus unsecured | eases.
But even taking into account the Flem ng give-back, is it credible to think
that the 22 stores that Flem ng did not want even for resale to soneone el se
represented the possibility of significant net incone to the estate? Later
testinony not related to DT Mal so made clear that the commttee never really
considered as a source of incone for the estate any potential preferences that
comm ttee nenbers may have received. So only the unsecured | eases represented
much real value for clainmants other than the secured creditors in April 2001

Bottomline, there was a |l ot of bad news in DI Mthat should have put
the commttee on notice that this case was not turning out to be a big or even
smal | successful reorganization that would support a lot of work and a | ot of
fees for that work. And | think the commttee could and shoul d have concl uded
this. And without going into the details, the news that cane fromthe debtor



in the follow ng weeks and nonths did not provide any grounds for an
appreciably nore optimstic outlook. It was clear fromthe outset of the case
that a sale of the entire business was a strong possibility, and that the
secured creditors, who had insisted that the DIP Financing Order include a
provision for an investnent banker to investigate sales, were in favor of such
an outconme. And it was just not credible to believe that these secured

I enders would be likely to give up or concede any significant anount of the
assets that they had a lien on in order to pay for professional fees or, for
that matter, to pay for anything el se that the lenders did not think was going
to directly and substantially benefit them For the nobst part, that “giving”
was done (that is, any concessions were nade) either in the D P Fi nancing

O der or in the hiring of Golleher and Mays.

This analysis of the status of the debtor by md-April 2001 is
applicable to all the conpensati on applications being addressed today.

In consequence of these findings, but also taking into consideration the
conpeting policy of not discouraging creditor participation in future chapter
11 cases and recogni zing that the commttee nenbers did expend their
conpanies’ tinme and noney in rendering service to the estate, | will order
that the expenses of the conmttee be reduced 20% That nmay in effect be
little nore than a slap on the wist, especially for conpani es such as Kraft,
Nestl e, Con-Agra and Pepsi, but for conpanies of that size, even denying al
rei nbursement would be little nore than a slap on the wist. Still, it is
inportant to recogni ze the problens with the services rendered by the
Commttee nenbers. Thus, the arithnetic of the all owance of the rei nbursenent
is as follows: the conmttee application seeks $35, 648.09, from which M.
Shirmang’ s expenses of $786.31 are subtracted, |eaving a renai nder of
$34,861.78. 80%of that figure is $27,889.42, and that is what is allowed for
rei nbursenment of the Committee expenses.

PEPPER, HAM LTON

I had thought that the First Fee app (#897) was for $617m but the nunbers do
not add up to that, so | don't know where that information came from Not
before the Court was Pepper Hamlton 3 (#1463): $48m fees and $4m costs

M. Cohen argued in his opening statenent that behind the scenes the
comm ttee professionals of Pepper were able to acconplish significant savings
for the estate. | did not see nuch evidence of that in the record.

On asimlar note, | agree with that part of the opening statenent of
M. Kel eher in which he said that the professionals (at |east ones paid at as
a high rate as these ones) are paid to nake qui ck accurate decisions (and
recognize reality). | don't see that that happened in this case as nmuch as it
shoul d have.

M. Cohen’'s testinony was that at the outset the debtor was overly
focused on the KERP (Key Enpl oyee Retention Plan) and conpensation of its
nmanagers and not on the critical issues of keeping the business running
getting inventory on to the shelves in an econom cal way and reduci ng expenses
and unprofitable operations (the 4-wall EBITDA issue, anong others). In
addi tion, Dahlen did not even show up to neet with the commttee (although
whet her Dahlen's departure was a di sadvantage is certainly debatable), and the
comm ttee did not have confidence in Mrtensen, who was sayi ng anong ot her
things that the conpany had adequate financing and woul d soon enmerge fromthis
chapter 11. M. Forcumlargely echoed this view during his testinony. And
sonewhat | ater, although M. Cohen had a good relationship with G&V they
seened to be junping back and forth between reorganizing the conpany and
selling its assets, and the conpany itself was in turnoil. Based on his



consi der abl e experience, these should have all been warning signs to M. Cohen
that this mght not be a well run chapter 11, leading to conconitant concerns
about mni m zi ng expenses.

Part of the testinony focused on the billing produced by attorney Casey
Coston. Heller and UST argued that M. Coston overbilled on sone matters.

For exanple, on two days (February 21 and 22), M. Coston billed a total of
two hours and 1.8 hours respectively — 2/10 of an hour per entry for ten
entries on the first day and 2/10 of an hour per entry for nine entries on the
second day — in reviewing entries of appearance and apparently dictating
sonet hi ng such that a secretary or |egal assistant entered the party
represented in a party database as part of the Pepper firms tracking of the
case and nmaking inforrmation available to the commttee and its professionals.
(There is sone considerable question in the mnd of the Court whether this
sort of work could not and should not have been done by a paral egal, but the
Court does not need to consider that in light of its disposition of the
applications.)

In this case, despite the explanations by M. Cohen, the Court finds
that M. Coston overbilled the review of the entries of appearance. The Court
accepts billing in mnimumincrenents of one tenth of an hour, subject of
course to overriding considerations of whether a matter should be billed at
all, or witten down in a subsequent review of the bill, etc. In this case
there was sinply no reason to bill a review of an entry of appearance at, say,
6 %or 7 mnutes (the mninumthat it would take to get over the .1
increnental mninun). Pepper sinply did not provide sufficient proof (and the
applicant is the one that has the burden of persuasion for its conpensation
applications) that whatever M. Coston was doing, or whatever the Pepper
systemwas for keeping track of parties in a case, was worth that tine.

But the Court’s concern in this instance goes further. M. Coston
shoul d not have billed the review of ten entries of appearance for a total of
1 hour or nine entries for .9 hour.. The Court is confortable that the
entries of appearance for those days coul d have been “batched” and dealt with
intheir entirety in one-tenth or naybe two-tenths of an hour each day.
Permtting mnimumbillings of one tenth of an hour, as is the norm outside
the bankruptcy world as well as inside it, is not a license to manipulate the
work to achieve the maximumbilling for that work that should fairly be billed
at a nuch lower total. The test is not nerely a nmathenatical one of how nany
increnents of time the work can be stretched to cover, but rather how nuch
tine it reasonably takes to get the work done, albeit with a recognition that
the transaction costs of recording tine, etc. ought also to be taken into
account and conpensated (resulting in the w despread acceptance of a m ni num
billable unit of one-tenth of an hour).

Further exanples of M. Coston's overbilling are that he appears to have
spent an hour on Feb 23 conparing conpensation procedures in other cases and
this one. The explanation fromM. Cohen was that they were concerned that
the proposed interimconp provisions would not work in this case. But this is
not billable. And in the First Fee App: Tab 4, page 76 — .5 for M. Coston to
revi ew UST objection to the Sol onon enpl oynent app (doc 565) on June 21. But
the mnutes (doc 599) show that the UST objection was denied at a hearing on
June 13. And Tab 4, page 15 (first entry on June 15, 2001) shows that M.
Coston revi ewed copy of those mnutes of June 13. And at Tab 4, page 76
second entry — Coston recorded 1.3 hours on issue of indemity. But next day
was the hearing on enploynment of Chanin on Wed, June 27 (minutes). Chanin was
the only UCC pro seeking indemification. This research was directed at
Sol onon. If court had al ready approved indemity for Sol onon, then this work



woul d not be needed. Again, this work has the appearance of billing sinply
for the sake of billing and little nore

No doubt M. Coston did in fact do work, and probably a substantia
amount of work, for which he billed the appropriate anount of tinme. But
practically speaking the | odestar approach to billing and to all ow ng
conpensation is necessarily based on an accurate and reasonabl e statenent of
the time spent in doing the work, and everyone's assunption that the statenent
of tine will be accurate and reasonable. (And the reality is that, with rare
exceptions, when we — judges, professionals, and everyone else in a case —
review fee applications, we all start with the assunption that the tinme sheets
submitted with fee applications are accurate. That is consistent with our
further assunption that |awers and other professionals are basically honest
peopl e until shown to be otherwise. And to assunme otherwi se at the outset in
every case woul d increase the transaction tine for every application i mensely
and for no good purpose.) M. Coston burst that assunption in the case of his
time entries.

The problemthat this overbilling causes for Pepper is that it seriously
affects the credibility of M. Coston; the Court has serious questions about
how many other tine entries he recorded that are inflated. And in turn, the
Court wonders why there was no review of his tinme entries by one of the two
Pepper attorneys who had the prinmary responsibility for this engagenent. (It
seens that it is already clear to the Court why the commttee did not review
or object to the billing, or at |least one reason is clear; as recited above,
the commttee felt that it was not paying the bills and therefore it did not
care what was billed to the estate.) |In any significant engagenent, whether
in or out of bankruptcy (and this was certainly a significant engagenent), a
firmis expected to have soneone in charge of the engagenent review the bills
for accuracy and reasonabl eness, both as to the individual entries and the
overall billing. That was not done in this case. Thus the firmitself fel
down on the job, as did its client the comittee

M. Cohen did testify that the individual tinekeepers at the firmhave a
systemfor inputting tine, and that they are, in his experience, honest and
forthright people who would not pad their tine. For the nost part, the Court
finds fromthe time sheets that it has examned that M. Cohen’s assessnent is
probably correct. But M. Cohen said that of M. Coston also. And while M.
Coston nay be honest and forthright, his understanding of what is acceptable

for billingis not. Areviewof the tine entries seens to focus the problem
of overbilling for individual entries on him |In consequence, we really don't
know, with respect to M. Coston, what billing is accurate and what is not.

The Court assunes but (as in nost cases) will never know for sure exactly how
much tine each task actually took the biller to acconplish; since the Court
was not there to observe the process, the Court nust necessarily rely on an
exam nation of the bills thenselves, the surrounding data and the honesty or
integrity of the persons doing the billing. For nost of the enployees of the
Pepper firm that exam nation sufficiently evidences honesty and
reasonabl eness. The sane cannot be said for M. Coston's hilling

In Gay v. English, 30 F.3d 1319 (10'" Gr. 1994), the court provided
gui del i nes for reducing conpensation in light of msconduct. In that case the
bankruptcy court had denied fees to a law firmin the anount that was earned
by an attorney of the firmthat had lost his disinterested status (by
surreptitiously purchasing a claimagainst the estate), but had not denied the
fees earned by the other nmenbers of the firmwho had performed services for
the estate and who were unaware of the wongdoing of the attorney in question




On review, the Tenth Crcuit panel did not overrule the decision, since it was
within the discretion of the trial court. But the panel did say as follows:

In exercising the discretion granted by the statute we think the

court should lean strongly toward denial of fees, and if the past

benefit to the wongdoer fiduciary can be quantified, to require

di sgorgenent of conpensation previously paid that fiduciary even

before the conflict arose. This approach is nost in keeping with

common | aw fiduciary principles and best serves the deterrent

purpose of the rule. See Continental Ill. Nat'l. Bank & Trust v.

Charles N. Wooten, Ltd. (Matter of Evangeline Ref. Co.), 890 F.2d

1312, 1322-24 (5" Gr. 1989) (fraudulent fee application deserves

denial of all conpensation). (Qher cite omtted.) 30 F.3d 1324

| realize that this is not a case of |ack of disinterestedness or
conflict of interest. But the Tenth Grcuit did cite to such a case, which
was the_Evangeline Refining case. |In that case, the Fifth Grcuit did dea
with time records that appeared to be falsely submtted, and ended up
remandi ng the case with directions that the bankruptcy court state the basis
for the amounts that it subtracted, and did not subtract, fromthe anmount of
conpensation sought by the applicant. At page 1325 of the case (not the
portion of the case cited by the Tenth Grcuit), the 5" Grcuit panel stated
as follows:

When a trustee or attorney for the trustee intentionally

m srepresents facts to the court in a fee application or in

rel ated proceedings, a nere reduction in fees would clearly be an

i nadequate deterrent. At |east where such misrepresentations are

serious or substantial, all conpensati on should be denied. 890

F.2d at 1325.

| take Gay v. English, and | took it this way when it first came out,
as a caution by the Tenth Grcuit to deal firmy, if not even expansively,
with situations in which the applicant has violated the Code or otherw se
m sbehaved.

In this instance, the Court finds it appropriate to disallow any fees
for any of the work done by M. Coston that appears in any of the fee

applications. This addresses not only the evident overbilling for which he
was responsible; it also addresses the failure of the firmto nonitor his
billing. Disallowing all of M. Coston’s billings may seem harsh, but it puts
M. Coston in the position of dealing with his firmabout this problem it
takes into account the fact that the Court cannot tell which of his billings
are accurate (thus denonstrating the effect of the firnmis failure to neet the
burden of persuasion concerning his billings), and it sends a nessage to the

Pepper firmthat soneone needs to ensure the accuracy of the bills.

Disallowing all of M. Coston's tinme precludes the necessity for ne to
spend additional time pointing out various entries in M. Coston's tine sheets
that woul d be disall owed anyway. For exanple, the entries early in the case
reflecting M. Coston’s learning the billing practices approved by the
bankruptcy judges in this district, and the additional tinme spent preparing
the formof order allowing the firmto be paid 75% of fees and GRT and 100% of
costs on a nonthly basis, is sonmething that a firmthat wi shes to practice in
various jurisdictions around the country needs to learn as part of that
nati onal practice, and not bill the estate for

In addition, there are three areas of work for which the Court has najor
reservations about full conpensation for all that the firmhas billed for: the
chall enge to the enpl oynent of the estate professionals Skadden and Sol onon,
the challenge to the enploynent (in reality, the rates of conpensation) of



&M and the M Appoint Trustee. These are things the committee wanted pursued
but turned out not to benefit the estate nuch if at all. And this is in
addition to the time spent on the executive search for new nanagenent for the
DI P, which this Court considers to have been an overreaching by the commttee
of its role and largely a waste of tine.

(M. Cohen testified that Pepper’s position was that, even when it
di sagreed with the committee — the client — it woul d neverthel ess do as
instructed, and if a court later ruled that the action taken for the comittee
shoul d not be conpensated, that was a burden or loss that the firmwould
shoul der. G ven the | ongstanding rel ati onshi p between Pepper and sone of the
larger commttee nenbers, as illustrated by the Jitney Jungle and Bruno's
cases, for exanple, Pepper’'s policy probably nakes good busi ness sense. But
the Court al so accepts the reasoning given by M. Cohen, that Pepper wanted
its client to be able to nake its decisions unhindered by a consideration of
how the work would be paid for. (Qutside of BR this is less of an issue: if
the client wants it done and it is ethical, can do it if client is willing to
pay for it. |Inside BR when the issue is whether a judge will allowit to be
paid for and there is no back up source of payment, the issue is nore conpl ex
at least for sone firnms.) |In this case, M. Cohen testified that he di scussed
with the conmttee the possibility that the chall enges (Skadden and G&) m ght
be seen as a fruitless gesture, but did not nention not getting pai d because
he did not want that to seemto be a notivating factor. And at Pepper, they
do what the clients want (but not of course anything illegal or unethical),
regardl ess of these issues of paynent.)

So a further discussion of these three factors and the reductions
attributable to them are as follows:

The chal l enge to the enpl oynent of estate professionals Skadden
and Sol onon:

The committee chall enged Skadden’s enpl oynent for conflicts of interest,
including particularly Skadden’s relationship with a nunber of creditors in
the case such as Metropolitan Life. PH s advice to the committee, that such a
challenge was likely to fail, and that indeed PHitself had relationships with
sone of the creditors, appears to have fallen on deaf ears. PHis to be
credited with providing this advice that turned out to be so accurate. Wy
the commttee ignored the advice is not clear; it may have been perhaps nerely
the intent to deprive the estate of nationally recogni zed conpetent counsel
Nevert hel ess, the objection was joined in by the UST, and usefully aired
factual and | egal issues that were resolved with a court decision that, one
hopes, contributed to nore confidence in the admnistration of this case and
t he bankruptcy systemin general. Thus, even though the committee could
useful Iy have taken its counsel’s advice on this subject, or should have, | am
hesitant to in effect punish the firmfor the coonmttee’s decision on this
particular issue, despite the Firnis position on what happens when the
committee tells it to do sonething that the Firm advi ses agai nst.

I do have sonme question about why the commttee challenged the i ndemity
provi sions of Solonmon and then did not at |east pronptly w thdraw the
chal l enge when its own investnent banker, Chanin, denanded the same treatnent.
But at |east the conmttee’s counsel argued for the sane treatnent at the end
of the day.

The category that these objections cane under is B171 — Enpl oynent of
Pr of essi onal s/ bj ections, and includes as well objections to the hiring of the
i nvest nent bankers, who ultimately were hired on nmuch the sane basis as the
Committee’ s investnment bankers Chanin. The First App lists total fees for
this work of $33,919 (frompp. 8-9 and page 2 of each of the attached four



invoices); the Second App is for a negligible amount. The Court will not
deduct anything fromthis category.

The chal l enge to the enploynent terns of Golleher and Mays, and
the M Appoi nt Trustee.

At the end of the day (literally, in this instance), the fight over the
enpl oynent of Coll eher and Mays cane down to a conparatively mnor adjustnent
in the conpensation of those two for what they were being hired to do. Mbstly
that fight was a waste of tinme and noney. Simlarly, the notion to appoint a
trustee, which was filed and never litigated (indeed, the Court questions
whet her it was ever genuine), was a waste of tine and noney. These actions by
the commttee, in the face of contrary advice fromits counsel, appear to be
part of that alnost-hubris that seens to have characterized much of what the
committee did during this case.

The category for this work was B190 — Contested Matters/Mtions (page 9
of the First App), and the total in the First App was $32,041 (second page of
the second, third and fourth invoices). A though sone of the time in that
category was usefully spent, such as analyzing the terns of the G&M agreenent,
that review and advice to the conmttee shoul d have cost no nore than about
$2,000. This portion of the application will be reduced by $30, 000, |eaving
an al | oned bal ance of $2,041.

Two other factors lead the Court to further reduce the Pepper bhill:
evi dence of overworking sone natters (with the conconmitant failure to review,
and the financial precariousness of this reorgani zati on whi ch began to becone
evident at the April 18 neeting, if not before. M. Cohen adnitted that
followi ng the May neetings, the commttee nmet by tel ephone, which this Court
takes as one exanple of a recognition that at |east by after the May neetings,
the commttee and its professionals realized that this case mght face serious
financial problenms. In fact, according to M. Cohen's testinony, he admtted
that by April he knew the conpany was having significant cash problens, and
indeed, at the first neeting with the DIP's representatives right after the
case began, the D P nade a poor showi ng, focusing not on financing but on the
Key Enpl oyee Retention Plan (KERP), and this in a business where the profit
nmargins are quite thin to begin wth.

An exanpl e of overworking the case is the tine spent on the preparation
of the minutes of the March 23 committee conference call reflected in PHK
And all this was going on in view of the financial precariousness of the
debt or .

Finally, I amleft with an inpression of carel essness on the part of the
applicant’s senior counsel. For exanple, the conmttee’ s application for
rei nbursement was signed by M. Hertzberg, and it asked for rei nbursenent for
comm ttee expenses of $630,278.26. That figure, wildly inaccurate on its
face, appears about two inches fromM. Hertzberg's signature. It is not like
the nunber is buried in the text of the docunment and not especially
noticeable. D d M. Hertzberg even ook at the figure before he signed the
application? And M. Cohen testified that no one reviewed the first PH
application before it was signed and filed. Wuld they have forgotten to do
such a thing before sending out a bill to a client, including one the size or
stature of a Con-Agra, Kraft, Nestle or Pepsi? | don't think so.

At the sane tinme, there clearly was good work that PH did, and sone work
that was of particular benefit to the estate. For exanple, the Bl112 category
— General Oeditor Inquiries — consisted of “tine spent by Applicant’s
prof essional s responding to tel ephone calls and correspondence received from
creditors and other interested parties inquiring about the status of the case



and other matters of a general nature.” One of the serious problens in this
case was the difficulty of informng the general creditor body who coul d not
afford counsel — prinarily enpl oyees and snall (and sone not so small) vendors
— about how the BR process is supposed to work, what are the priorities for
payrment, what paynent they coul d expect, why some people were getting paid
literally mllions of dollars when others were not getting paid anything, etc
That job did not get done well by the Debtor in this case (although maybe the
Debtor could not do it), and the press did not do it (although accurate and
conprehensi ve reporting fromthe press would be nice, that is not necessarily
sonet hi ng that ought to be expected), so the firmshould be conpensated fully
for that work. The firmshould also get credit for having | ocal counsel cover
many hearings, as set out in B155 — Court Hearings, for reducing the non-
working travel time by 50% as set out in B195 — Non-Wrking Travel, etc. And
M. Cohen testified that he did not bill for his tinme spent at the auction of
the stores.

In summary, taking into consideration the additional concerns expressed

above, | think it is appropriate to further reduce the bill by 20% to reflect
the value to the estate as accurately as | can

In this connection, Heller has argued that M. Coston’s overbilling,
ot her instances of overbilling, and the failure to reviewthe first fee
application before filing, mean in effect that the entire billing was
fraudul ent and ought to be disallowed in its entirety. | have considered that

option, especially in light of the guidance proffered by the Tenth Circuit in
Gray v. English, but rejected it as too harsh in these circunstances, given
that Gay v. English involved a specific fraudul ent scheme worked on that
court and the bankruptcy systemthat constituted significantly nore cul pabl e
behavi or than here, given that there was val ue contributed to the estate and
given that | believe that the nmgjority of the work done was probably
accurately recorded by the other nenbers and enpl oyees of the firm

So the arithnmetic on these two applications goes as foll ows:

The four invoices attached to the First App total $596,288 in fees and
$46,475.51 in costs, for a total of $642,763.51
The Second App totals are $98,506.00 for fees and 11,778.77 for costs
totaling $110,284.77. Those two totals together equal $753, 048. 28.

The costs of $58,254.28, which is the total in both apps, are allowed in

full. That |eaves total fees fromboth apps in an anmbunt of $694, 794, from
which | subtract (a) the $30,000 referred to above for the B190 work, and (b)
the total billings for M. Coston in the sumof $109, 364, |eaving a renai nder

of $555,430. This figure | further reduce by 20%for reasons specified above
leaving a total of $444,344 that is allowed for fees, in addition to the
$58, 254. 28 of costs.

DELAQ TTE & TOUCHE, DELQO TTE CONSULTI NG (together, “Deloitte” or “DI/DC"):
Total requested: $1,096,641.92, which includes a wite down of $42, which “in
essence creates a fee reduction for the Debtor.” Project Summary from First
InterimFee Application, at 1 n.1.

Thi s next paragraph addresses the issue of when in the case DI/ DC should
be allowed to start billing; DT/DCis allowed to further argue that issue, by
filing a notion on the issue, if it wants. ----- The application begins with
wor k done as of February 21; however, given that the enpl oynent application
was filed on March 14, 2001, that is the date fromwhich billing can be
approved for paynent. | have considered again the issue of what happens when
a very large global organization is asked to serve as a professional on very



short notice, and whether that ought to justify the post facto or nunc pro
tunc enploynent of the firm effective for sonme period of tine after the
filing of the petition but before the date of the filing of the enpl oynent
application. It seens to ne there are two unsatisfactory solutions to the
problem and | do not have sufficient Sol ononic wisdomto figure out a usefu
third alternative. One would be to enforce the fairly strict (albeit not
completely inflexible) rule that is in effect here in the district of New
Mexi co and whi ch has been reinforced by the A brecht decision: that is, absent
very unusual circunstances, a professional sinply nay not clai mrei nbursenent
for a period prior to the filing of an enpl oynent application. The other
woul d be to make an exception to that rule in circunstances such as these.
amstill opting for the former. It seens to ne that on bal ance, the bright-
line test of when enpl oynent and conpensati on begin has such a value that it
ought to be maintained except in very unusual circunstances. And a very large
firmhas to make a decision, and can nake that decision, about how to keep
growi ng and yet be flexible or agile enough to respond to enpl oynent
opportunities that arise in the space of a day or two — and if it cannot, then
it needs to consider whether that cost of growth is worth paying. So any tine
that was billed, and any costs incurred, prior to March 14, 2002, will not be
allowed. That neans as well that, when | say that “all” or the “entire” the
conpensation sought for any given category is allowable, | nmean that all the
tine starting on March 14 but not any tine billed for before that.------------
In a related vein, | have a question about how appropriate it is to bil
the estate for preparing to represent a committee or party by doing a
conflicts check, when, it seens to ne, a conflicts check is sonething that
nmust necessarily be done before any representation, whether in or out of
bankruptcy. On the other hand, sone all owance should be made for this
category since the tests for disinterestedness and particularly conflicts of
interest are in fact nore rigorous inside bankruptcy rather than outside
bankruptcy. Concerning fee applications by contrast, outside of bankruptcy it
is probably rather seldomthat the firmneeds to prepare and defend a fee
application, although that coul d happen in certain contexts, such as civi
rights or perhaps probate litigation. Conparing the entries for category 107
inthe first interimand the final (second) applications seens to show
respectively that D&T/DC incurred $63,041.50 “on conflict clearing, retention

and billing issues throughout the case” and as nmuch as $19,596.50 in preparing
the two fee applications. | find that those nunbers thensel ves are sort of
amazing; out of a bill of alittle over $1nm a little over 6% — over $60m —

is spent just to nake sure that the firmcan participate in the case. Jdearly
a large part of that has to do with the size of the firns thensel ves. That
DT/DC are so large that it takes tens of thousands of dollars to confirmthat
there are no conflict of interest, is sinply a cost that the estate should not
have to bear. | will allow 10%for the conflict clearing, which is $6, 304.15
whi ch added to the $19,596.50 for preparing the fee applications, comes to
$25, 900. 65 for category 107 fees, plus applicable GRT

On other issues, there will be no deduction for any overl ap between
Chanin’s work and DI"s work, since there is little evidence of such an
overlap. | also note that except for M. Forcum no one billed at $600/ hour
and al nost everyone was substantially |ower than the $600/ hour

Al 'so, | recogni ze the conmttee's desire to nmatch nationally recognized
and experienced firnms inits enploy with those of the DIP; e.qg., Skadden with
Pepper, PwC with D&T, etc. | have no argunment with that as such. But even
then, the professionals’ conpensation will be judged on what value is



contri but ed.

First, concerning the |Ieasehold work which M. Cohen said was absol utely
essential because was it was the basis for going forward on hoped-for val ue
for creditors, the |l ease valuations still did not require on-site visits,
especially at the stage that the DIP was not neeting its (I owered-
expectations) projections and everyone recogni zed (or shoul d have recognized
by the summer of 2001 — M. Barnett testified that they first started talking
about this in March, sent staff to collect data toward end of May, and started
project in June) that a sale for less than the secured clainms against the
estate was beconing nore likely. Here M. Barnett chose to expand the work to
get a higher quality answer. | don't question M. Barnett's sincerity and
certainly not his conmtnent to quality; however, there are tines when one
sinply cannot afford the higher priced product and needs to settle for the
m ni num needed to get the job done. Assuming a cost of roughly $4m per | ease
that could have been done for $1m (and they evaluated 3 office buildings, 3
war ehouses, and 74 stores), but taking into account that there are necessarily
sonme additional transaction costs and tinme incurred, the Court will allow 1/3
of the fees ($416,409.25 + 3 = $138,803.08) and any GRT, plus all the
applicable costs. (M recollection is that none of this work began unti
sonetime after March 14 — M. Barnett testified it was in early June that M.
Davis asked for the information -- so the issue of when the DT/ DC enpl oynent
began is not relevant for this category of work.)

Concerning the FW of the business, the work done was useful and
appropriate for the beginning of the case, especially when there was sone
i ssue of docunents being supplied in a tinmely fashion and the debtor’s genera
state of disorganization. (I amnot blanm ng anyone about the dispute over
docunent production, just pointing out that the |ack of docunentation nade the
work nore difficult.)

The econom c reporting on the debtor’s situation was val uable for the
estate in general and the commttee in particular; if there is bad news, as
there surely was here, it is better to know it sooner rather than later. |
will allow the entire amobunt requested for both data anal ysis and busi ness

anal ysi s.

Once the bad news began to becone clear, it becane i ncunbent on all the
professionals, including D&T/DC, to start billing in a reduced nmanner. This
is particularly the case when the professionals are billing at a blended rate

of al nost $300 per hour. (I recognize that the blended rate for the |ast two
nmonths of the billings considered - from Septenber 1 through Cctober 31 — the
bl ended billing rate went from about $295/hour to $233/hour.) One of the
reasons for paying relatively high rates to professionals is for their
presuned ability to quickly recognize and react to the synptons of a rapidly
depleting estate. One exanple of how that could have been applied is to the
preparation for and staffing of the commttee neetings, called Meting of
Creditors (111). As pointed out above, the April 18 report showed just how
badly the DIP's busi ness was going, and DI/DC was in a better position than
anyone el se connected with the UCC to know that. And things did not get
better after that, and again DT/DC knew about that as well. It is true that
M. Forcumtestified that based on his experience, a debtor in possession wll
drop in business the first few nonths before recovering. But given the |osses
that became acute in April and May, given what the DIP had started with
prepetition (losing custoners and foot traffic for |lack of product on the

shel ves), and given the other circunstances of the case at that tine, it
behooved DT/DC to begin at |east then to reduce spending. And nothing ever
nmade that advice no longer relevant to this case. |n consequence, the tine



spent preparing for creditor nmeetings will be reduced by 20% with the nunber
bei ng reduced being ($125,188.00 | ess the pre-March 14 anmounts if | ultimately
di sal | ow the pre-March 14 anounts).

The Court al so has a question about the nunbers for the categories of
financing (109), case adm nistration (104), and enpl oyee benefits/ pensions
(106). The ultinate question is what benefit that work provided to the
estate, a calculation that is, given the limtations of human nature,
sonet hing of a rough cut in nost instances, including in this case. | just
cannot shake the concern that, taking i nto account the case overall, the
charges in these categories were significantly beyond the value to the estate.
Concerning category 109, once the DI P Financing Order was entered, on March 14
as it turns out, nuch of the financing i ssue was resol ved, for good or bad,
especially when the DIP refused to try to inplement the trade lien. The
entire anmount for that category should be reduced by 20% The case
adm nistration fee will be reduced by 20% and the enpl oyee benefits/ pensions
work will be reduced by 25% to reflect in part what a rabbit hole in effect
t he whol e KERP project turned out to be.

Wth respect to the remainder of the categories, | will allowthe entire
anount request ed.

----- Since | have not calculated with respect to each category what the March

14 and afterward suns are, | will leave that to the parties to calculate in
the course of agreeing upon an order, and if they cannot reach an agreenent, |
will deal with it. 1In any event, once the total figures are figured for

period from March 14 onward, and then fromthat nunber are subtracted the
addi tional suns described above, the order should reflect what the anount is
that is allowed to DI/DC. ----------------------

Trustee' s counsel should prepare the formof orders for all three applicants’
various applications ruled on today.



