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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURRS SUPERMARKETS, | NC.
Debt or . No. 11-01-10779 SA

MEMORANDUM OPI NI ON ON TGAAR' S
MOTI ON FOR PAYMENT OF
ADM NI STRATI VE EXPENSES - and-
CROSS MOTI ONS FOR SUMVARY JUDGVENT

This matter is before the Court on the Mdtion for Paynent
of Adm nistrative Expenses filed by TGAAR Properties, Inc.
d/ b/a Westwood Vill age Shopping Center ("TGAAR') ("Mdtion")
(doc. 1807). TGAAR is represented by Robert K. Wiitt. The
Chapter 7 Trustee objected to the Motion (doc. 1826). Trustee
is represented by Jacobvitz, Thuma & WAl ker, a Professional
Corporation (David T. Thuma). The Court has al so consi dered
the followi ng: Trustee's Mdtion for Partial Summary Judgnent?
on TGAAR, Inc.'s Mdtion for Paynment of Admi nistrative Expenses
(doc. 1888), TGAAR s Anended Mbtion/ Application for Paynent of
Adm ni strative Expenses (doc. 1928), TGAAR s Response to
Trustee's Motion for Partial Sunmary Judgnent on TGAAR, Inc.'s
Motion for Payment of Adm nistrative Expenses -and- TGAAR s

Cross-Motion for Partial Summary Judgnent (docs. 1929, 1930),

ITGAAR asserts two clainms, one for rent or storage, and
one for damages resulting fromthe renmoval of equipnment from
| eased premi ses. Trustee's Mdtion addresses only the |egal
basis for asserting a rent/storage claim



TGAAR s Menorandum of Law (doc. 1931), Trustee's Response to
TGAAR Properties, Inc.'s Cross-Mdtion for Partial Summary
Judgnent and Obj ection to the Anended Mdtion for Paynent of
Adm ni strative Expenses (doc. 1955), the Affidavit of Yvette
J. Gonzal es (doc. 1956), Trustee's Supplenent to Response to
TGAAR Properties, Inc.'s Cross-Mdtion for Partial Summary
Judgnent, and Objection to the Anended Mdtion for Paynent of
Adm ni strative Expenses (doc. 1958), TGAAR s Reply to
Trustee's Response to TGAAR s Cross-Motion for Partial Summary
Judgnent and to the Trustee's Supplenent to Response (doc.
1965) and TGAAR s Suppl emrent to Response to Trustee's Mtion
for Partial Sunmary Judgnment (doc. 2041). The Court has al so
consi dered Debtor's Mdtion for Order Extending Time Wthin
Whi ch Debt or May Assune or Reject Unexpired Leases of

Nonresi dential Real Property (doc. 157), Order Extending Tine
W thin Which Debtor May Assume or Reject Unexpired Leases of
Nonr esi dential Real Property (doc. 326), Debtor's Mtion to
Rej ect Certain Unexpired Real Estate Leases, Subleases, and
Equi pnrent Leases (doc. 903), the Order Granting in Part
Debtor's Motion to Reject Certain Unexpired Real Estate
Leases, Subl eases, and Equi pnent Leases (doc. 1031), and
Trustee's Report of Sale [of Store #966] (doc. 1725). The

Court has jurisdiction pursuant to 28 U. S.C. 1334 and 157 and
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this is a core proceeding pursuant to 28 U . S.C. section
157(b)(2)(A) and (B).

The matters before the Court are cross-notions for
sunmary judgnment. Summary judgnment is governed by Federal
Rule of Civil Procedure 56, made applicable by Bankruptcy Rul e
7056. That rule provides for judgnent, or partial judgnent,
if the Court finds that there is no genuine issue of material

fact. Anderson v. Liberty Lobby. Inc., 477 U S. 242, 247-48

(1986).

EACTS

1. Debtor filed its chapter 11 proceeding on February 8,
2001.

2. At the tinme of the filing, Debtor operated a |arge nunber
of grocery stores in Texas and New Mexi co and was | essee
for Furr's Store #966 | ocated in M dland, Texas.

3. The | ease ("Lease") had been acquired from Saf eway
St ores, Incorporated, and had a primary term ending on
Decenmber 31, 2001, with six five-year renewal options
requiring witten notice six nonths before the expiration
of the then current termof the Lease. Rent was due on
the first day of the nonth in advance, and there were

provi sions for percentage rent (not applicable here.)
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10.

The monthly rent was approximtely $19, 000 per nonth plus
ad val orem taxes of approxi mately $33, 000 per year

Debtor filed a notion for an extension of time to assune
the Lease on March 1, 2001. (doc. 157).

On April 6, 2001, the Court entered an Order granting an
extension of time to assune the Lease to August 10, 2001.
(doc. 326).

On or about June 18, 2001, Debtor signed a letter
purporting to exercise the first five year extension of

t he | ease.

The Debtor had not, by August 11, 2001, filed a notion to
assume or reject the Lease.

Debtor filed a notion to reject the Lease on August 17,
2001. The notion was granted by order entered Septenber
6, 2001. The order also provided that the automatic stay
was termnated with respect to the Lease as of August 31,
2001.

In a letter dated August 23, 2001, Debtor notified TGAAR
that it would be closing all its stores effective August
31, 2001.

In a letter dated August 31, 2001, Debtor sent the keys

to Store #966 to TGAAR.
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11.

12.

13.

14.

15.

Lessor has received no paynents after August 31, 2001.
The Court assunes that all post petition obligations
under the | ease were paid through August 31, 2001.

Debt or turned over the keys but left nost of its personal
property located at the store, including shelves, racks,
meat counter equi pnent, deli equipnent, dairy cases,
check out counters, and other itenms typically found in a
retail grocery store (the "Equi pment").

The Chapter 11 case was converted to Chapter 7 on
Decenber 19, 2001.

The Chapter 7 Trustee sold the Equi pnent at auction on or
about May 30, 2002. The auction was held in store #966.
The Trustee reports receiving total proceeds fromstore
#966 of $24,742.50. (doc. 1725). She paid the
auctioneer's comm ssion of $4,948.50 and received a net
of $19,794.00. (ld.) (Whether the Trustee is entitled
to only 10% of the net proceeds, as asserted in the
Trustee’s Supplement to Response at 4 (doc 1958), is of
guesti onabl e rel evance.)

Bet ween August 31, 2001 and May 30, 2002, TGAAR did not
seek relief fromthe automatic stay, or any other relief
fromthe Court to dispose of the Equi pnment, charge for

storage, or otherwi se protect its interests. TGAAR did
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16.

17.

18.

send sone bills to the Trustee for storage, which
pronmpt ed di scussi ons anong the parties.

No agreenment was entered into between the Trustee and
TGAAR regardi ng storage of the Equi pnent, and no order
was entered regardi ng storage.

There is a great deal of sometines conflicting evidence
in the notions, briefs and affidavits about a potenti al
sale of the store #966 | ease, the surrender of the keys
and property and the ram fications thereof, the requests
by TGAAR for the estate and trustee to renove assets,
whet her the Equi pment should be left at the | eased

prem ses in case a new tenant would want to use it, a
refusal to allow renoval of assets w thout paying rent,
phone calls between the parties, negotiations anong the
parties to sell/buy the Equi pnent, objections to
auctions, etc. The fact is, any of the parties could
have acted sooner. The Court finds that the Debtor, the
Trustee, and TGAAR are not "at fault" for the existence

of this clainm alternatively they are all equally "at
faul t."

In addition to rent, TGAAR seeks an additional $15,000
for cleaning and dunp fees, and $120,000 to repair

danmages done by buyers in renmoving equi pnent fromthe
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store?. It is true that a | essor need not prove danages

with mat hemati cal exactitude, see In re Goldblatt Bros.

Inc., 66 B.R 337, 346 (Bankr. N.D. Ill. 1986), but TGAAR
admts that its nunbers are estimtes. See, e.

Affidavit of Gary R Baily and Gary d asscock 11 24, 26
("Affidavit")(attached to Response to Trustee's Mdtion
for Summary Judgment, doc. 1929). The Court woul d
require further explanation and/or proof before finding

t hat those nunbers are accurate.

19. TGAAR also, as an alternative request, seeks rent for the
Lease prem ses at the rate of $3.00/square foot/year,
which it claims is the fair market rental of conparable
storage space in the Mdl and, Texas area. Store #966
contains approximtely 44,000 square feet. Affidavit 1
27. There is no evidence on what portion of the 44,000
square feet was "necessary" for storage of the Equi pnent.

20. TGAAR filed a withdrawal of its adm nistrative proof of
claimon or about February 22, 2002 (doc. 1577). The
Trustee raises this withdrawal in her response to TGAAR s
cross notion for sunmary judgnment. The Court, however,

is not considering this withdrawal in connection with

°TGAAR s original motion requested $5,000 for dunp fees
and $15,000 to repair damages done in renoving the Equi pment.
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t hese notions because it seenms that the w thdrawal may
have been filed in error. See TGAAR s Reply, T 1 p.3
(doc. 1965).

21. TGAAR raises an objection to the Trustee's late-filed
response to its motion for sunmary judgnent. The Court
finds that the short delay was not prejudicial to the
parties or the Court and therefore overrules the
obj ecti on.

CONCLUSI ONS OF LAW

1. Debtor did not assune the Lease. Assunption is a formal
process that requires a notion, notice to the creditors,
and a court order. See 11 U.S.C. § 365(a)® and Bankruptcy

Rul es 6006(a)* and 9014°. See also Lindsey v. Departnent

of Labor (In re Harris Managenment Conpany, lnc.), 791

F.2d 1412, 1414 (9th Cir. 1986) (Assunption requires

3Section 365(a) provides, in part: "[T]he trustee, subject
to the court's approval, nay assume or reject any executory
contract or unexpired | ease of the debtor."

4“Bankruptcy Rule 6006(a) provides: "A proceeding to
assume, reject, or assign an executory contract or unexpired
| ease, other than as part of a plan, is governed by Rule
9014."

SBankruptcy Rule 9014 provides, in part: "In a contested
matter in a case under the Code not otherw se governed by
these rules, relief shall be requested by notion, and
reasonabl e notice and opportunity for hearing shall be
af forded the party against whomrelief is sought.”
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"express approval" of court.); In re JAS Enterprises,
Inc., 180 B.R 210, 215 (Bankr. D. Neb. 1995), aff'd. 113
F.3d 1238 (8th Cir. 1997)("[T] he Bankruptcy Code does not
permt a debtor to assune an unexpired | ease w thout
court approval and prior notice to creditors.") Cf.

Gretchen’'s of M nneapolis, Inc. v. Highland House, Inc.

(Inre Interco, Inc.), 186 F.3d 1032, 1034 (8th Cir.

1999) (Executory contract may only be rejected with court
approval .) There was no notion to assunme the Lease, no
notice, and no court order.

Debtor's post-petition extension of the Lease was not an
assunmption (see conclusion 1) and was not a new post -
petition contract. Under Texas |law an extension of a

| ease continues the original |ease and is not a new

contract. See Pruett Jewelers, Inc. v. Weingarten, Inc.,

426 S.W 2d 902, 904 (Tx. Ct. App. 1968); Springfield

Fire & Marine Ins. Co. v. Republic Ins. Co., 262 S.W

814, 817 (Tx. Ct. App. 1924). See also In re Country

Club Estates at Aventura Mii ntenance Association, |Inc.,

227 B.R 565, 567 (Bankr. S.D. FlI. 1998) (Automatic
renewal clause continues the original contract.)

Therefore, cases cited by TGAAR such as Devan v. Sinon

DeBartolo Group, L.P. (In re Merry-Go-Round Enterprises,
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Inc.), 180 F.3d 149 (4th Cir. 1999) and Nostas Associ ates

V. Costich (Inre Klein Sleep Products, Inc.), 78 F.3d 18

(2nd Cir. 1996), dealing with rejection after assunption
or post-petition contracting, are inapplicable to this
case.

3. The Lease was rejected by operation of |law on August 11
2001. See 11 U.S.C. § 365(d)(4)°. Debtor had an extension
until August 10, 2001, and did not file a motion to
assume the Lease by the deadline. The Lease is therefore
deened rej ect ed.

4. Alternatively, the Lease was rejected as of August 31,
2001 pursuant to the Septenber 6, 2001 order (doc. 1031).

5. It does not matter whether the | ease was rejected on
August 11 or 31 because post-petition obligations were
paid through the end of August. Therefore, there is no

claimfor section 365(b)(3)7 rents.

6Secti on 365(d)(4) provides, in part: "[I]f the trustee
does not assune or reject an unexpired | ease of nonresidential
real property under which the debtor is the | essee within 60
days after the date of the order for relief, or within such
additional tine as the court, for cause, within such 60-day
period, fixes, then such |lease is deened rejected, and the
trustee shall imediately surrender such nonresidential rea
property to the lessor."

‘Section 365(b)(3) provides, in part: "The trustee shal
timely performall the obligations of the debtor, ... arising
fromand after the order for relief under any unexpired | ease
of nonresidential real property, until such |ease is assuned
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6. The automatic stay term nated for the Lease property on
August 31, 2001. Therefore, after August 31, 2001 TGAAR
was free to take steps to evict Debtor, relet the
property, seize the Equipnent, or take whatever steps it
want ed consistent with Texas | aw.

7. Rej ection of the Lease gives TGAAR a prepetition
unsecured claimfor damages. See 11 U S.C. § 365(g)? and

502(g)° See also Medical Mlpractice |Insurance

Association v. Hirsch (In re Lavigne), 114 F.3d 379, 387

(2nd Cir. 1997).
8. TGAAR s cl ai mconsists of any prepetition arrearages
under the Lease, plus a claimunder the extended Lease

for rent and other |ease charges after August, 2001.

or rejected, notw thstandi ng section 503(b)(1) of this title."

8Section 365(g) provides, in part: "[T]he rejection of an
unexpired | ease of the debtor constitutes a breach of such
lease -- (1) if such contract or | ease has not been

assunmed under this section or under a plan confirmed under
chapter 9, 11, 12, or 13 of this title, inmmediately before the
date of the filing of the petition."

%Section 502(g) provides, in part: "A claimarising from
the rejection, under section 365 of this title ... of an
executory contract or unexpired | ease of the debtor that has
not been assuned shall be determ ned and shall be allowed ..
or disallowed ... the sane as if such claimhad arisen before
the date of the filing of the petition.”
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9. Under Texas |law, TGAAR nust mtigate its danages. Austin

Hill Country Realty, Inc. v. Palisades Plaza, lInc., 948

S.W2d 293, 299 (Tx. 1997).

10. TGAAR s unsecured rent claimis limted by 11 U.S.C. §
502(b) (6) 1°.

11. A portion of TGAAR s claimis an adm nistrative claim
under 11 U.S.C. 8 503(b)(1)(A ¥ for the fair rental value
for storage of the Equi pment from and after August 31,

2001 to May 30, 2002. See, e.q9., In re Trak Auto

Corporation, 277 B.R 655, 666-67 (Bankr. E.D. Va.
2002) ("This District has previously held 'once a |l ease is

rejected ... if the debtor remains in possession by

°Secti on 502(b)(6) provides, in part: "[If there has been
an objection to a claim the court, after notice and a

hearing, shall determ ne the amount of such claim... as of
the date of the filing of the petition, and shall allow such
claimin such ambunt except to the extent that -- (6) if such

claimis the claimof a | essor for damages resulting fromthe
termnation of a | ease of real property, such claimexceeds --
(A) the rent reserved by such | ease, w thout acceleration, for
the greater of one year, or 15 percent, not to exceed three
years, of the remaining termof such | ease, follow ng the
earlier of -- (i) the date of the filing of the petition; and
(ii) the date on which such | essor repossessed, or the |essee
surrendered, the | eased property; plus (B) any unpaid rent due
under such | ease, wi thout acceleration, on the earlier of such
dates.”

1Section 503(b)(1)(A) provides: "After notice and a
hearing, there shall be allowed adm nistrative expenses ...
(1)(A) the actual, necessary costs and expenses of preserving
t he estate, including wages, salaries, or comm ssions for
services rendered after the comencenent of the case.”
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failing to vacate the prenises, the estate becones |iable
to the lessor for an adm nistrative expense claimarising
fromthe benefit accruing to the estate for the continued

use of the estate.'"); Boyd v. Dock's Corner Associ ates

(In re Great Northern Forest Products, Inc.), 135 B. R

46, 59 (Bankr. WD. M. 1991)("It is well established

t hat post-petition storage costs, or use and possession
costs, may be granted adm nistrative expense priority.")
An expense is admnistrative only if it arises out of a
transaction between the creditor and the debtor in
possession or trustee and only to the extent that the
consi deration supporting the claimwas supplied to and
beneficial to the trustee or debtor in possession.

Bachman v. Commerci al Financial Services, Inc. (In re

Commercial Financial Services, Inc.), 246 F.3d 1291, 1294

(10th Cir. 2001); lsaac v. Tenmex Energy, Inc. (In re

Amarex, Inc.), 853 F.2d 1526, 1530 and n.4 (10th Cir.

1988) (citations omtted); In re Cimx Cheni cal Conpany,

167 B.R 665, 666 (Bankr. D. NNM 1994). See also

Burlington Northern Railroad Conpany v. Dant & Russell

Inc. (In re Dant & Russell, Inc.), 853 F.2d 700, 706 (9th

Cir. 1988)("The statute is explicit. Any claimfor

adm ni strative expenses and costs nust be the actual and
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12.

necessary costs of preserving the estate for the benefit
of its creditors.”)(citation omtted.) The Court finds
that the estate benefitted fromthe storage of the

Equi prent. However, the Court cannot find what
percent age of the 44,000 square feet was necessary for
storage, so it cannot determ ne the actual and necessary

cost of preserving the estate. See Inre Gimmé&

Rothwell, Inc., 108 B.R 186, 190 (Bankr. S.D. Oh. 1989)

(Estate charged for use of only 20% of prem ses because
only 20% was used for post-petition storage.) The
benefit received by the estate, however, will not exceed
t he actual value of the Equi pnent because it woul d not be
"necessary" to pay nore to store equi pment than it was

wor t h. In re C & L Country Market of New Market, |Inc.

52 B.R. 61, 63 (Bankr. E.D. Pa. 1985)("We hold, that in
t he absence of countervailing circunstances, the actual,
necessary costs and expenses of preserving assets of the
estate under 8§ 503(b)(1)(A) cannot exceed the val ue of

t hose assets.")

TGAAR argues that as a hol dover tenant under Texas | aw,
the estate nmust pay the rent fixed by the | ease. While
this my be true under state law, it is not true in the

bankruptcy context. The amount of TGAAR s adnministrative
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13.

claimis limted by the value to the estate of the

services it received. Dant & Russell., Inc., 853 F.2d at

707. "This limtation acknow edges that the debtor-in-
possession or trustee's liability for actual use and
occupancy is not conpensatory but rather is founded upon
the equitable principle of preventing unjust enrichnment."”
Id. Potential benefit does not satisfy the requirement,

nor does nere possession. General Anerican

Transportation Corporation v. Martin (In re Md Redgion

Petroleum 1Inc.), 1 F.3d 1130, 1133 (10th Cir. 1993).
The reasonabl e rental value of the property used provides
the neasure of a landlord's adm nistrative claimfor

rent. Reiter v. Fokkena (In re Wedeneier), 237 F.3d 938,

941 (8th Cir. 2001).
TGAAR al so argues that the rent stated in the |lease is
presunptively the fair rental value of the property for

the period after the | ease was rejected. Dant & Russell,

853 F.2d at 707. The Court would agree if the

Debtor/ Trustee continued to use the space as a store. In
this case, the property was used only for storage, and
the Court finds that TGAAR s alternative valuation of

$3. 00/ square foot is nore realistic.
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14.

15.

16.

This Court believes that the benefit to the estate cannot
exceed the proceeds realized fromthe sale of the assets
that were preserved. See Restatenment (First) of
Restitution § 155:

VWhere a person is entitled to restitution

from anot her because the other, w thout

tortious conduct, has received a benefit,

t he neasure of recovery for the benefit

thus received is the value of what was

received, limted, if the recipient was not

at fault or was no nore at fault than the

claimant, to its value in advancing the

pur poses of the recipient....
The Court also finds that storage fees that exceed the
val ue of the property stored cannot be "necessary"
expenses for the purposes of Bankruptcy Code § 503(b)(1).
The portion of TGAAR s adnministrative rent claimfor the
peri od Septenber 1, 2001 through Decenber 19, 2001 is a
chapter 11 adm nistrative expense. The portion of
TGAAR s adm nistrative rent claimfor the period after
Decenmber 19, 2001 is a Chapter 7 adm nistrative expense.
Nei t her the Chapter 11 or Chapter 7 adm nistrative
expenses for rent are entitled to super-priority. See In

re Daisy/Cadnetix Inc., 126 B.R 87, 91 (Bankr. N.D. Ca.

1991) (Chapter 11 adm nistrative rent claimhas the sane
status as all other Chapter 11 adm nistrative clains.);

In re Dawson, 162 B. R 329, 333 (Bankr. D. Ks.
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1993) (Trustee ordered to pay chapter 7 adm nistrative
rent subject to disgorgenment if assets insufficient to
pay all adm nistrative expenses in full.) Therefore,
TGAAR wi || be paid pro-rata with other adm nistrative
expenses.

SUMMARY

Trustee's Mdtion for Partial Sunmary Judgnent, to deny
TGAAR an adm nistrative claimfor rent or storage as a matter
of law, will be deni ed.

TGAAR s Cross Motion for Summary Judgnent, to establish
its adm nistrative claim wll be denied because the Court
finds that there are genuine fact issues related to the anpunt
of TGAAR s claimand the claims classification as
unsecur ed/ adm ni strati ve.

An order will enter.

G5

} f?;#/j;r.m.._

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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| hereby certify that on April 14, 2003, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

Robert K. Whitt
505 N. Big Spring, Suite 402
M dl and, TX 79701

David T. Thuma

500 Marquette NW Suite 650

Al buquer que, NM 87102

O fice of the United States Trustee

PO Box 608
Al buquer que, NM 87103-0608

%nmimjv
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