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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURRS SUPERMARKETS, | NC.

Debt or . No. 11-01-10779 SA

MEMORANDUM OPI NI ON | N SUPPORT OF ORDER
APPROVI NG CONSULTI NG AGREEMENTS W TH GEORGE GOLLEHER
AND GREG MAYS AND TRANSI TI ON AGREEMENT W TH THOMAS DAHLEN

On 22 May 2001 the Court conducted final hearings on the
notion to approve the enploynent of Peter J. Sol onon Co.
(“Sol onon”) as the Debtor’s investnent banker (doc. 185) and
the notion to engage the services of George Golleher, Geg
Mays and Thomas Dahl en (doc. 295), and on the witten and oral
obj ections to both those notions. This nenmorandum opi ni on
addresses the |latter notion (the “retention” nmotion). The
Sol omon notion will be addressed upon recei pt of the final
version of the Sol onon engagenent letter.?

Present at the hearing were Robert H. Jacobvitz and

Ri chard Levin for the debtor in possession (“Debtor”,

“conpany” or “DIP"), WIlliamF. Davis and I. WIIliam Cohen for

! The final understanding on the Sol onbn engagenent is to
be reflected in a revised engagenent letter to be submtted by
Messrs Davis and Thuma (for the UCC and the Debtor
respectively), which contains concessions negoti ated by the
UCC. The revised engagenent letter will also address a nunber
of the objections raised by the UST. The revi sed engagenent
letter should be filed as a separate exhibit in the
“pl eadings” file in this case.
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t he Unsecured Creditor Conmttee (“UCC’ or “Committee”), Paul
M Fish for Heller Financial as |ender and as agent for other
secured creditors, Ronald Andazola for the United States
Trustee (“UST”), Jennie Deden Behles for Metropolitan Life

| nsurance Conpany, and M. Craddock from Desert Feather, Inc.,
a New Mexico corporation and a creditor. |In addition, M chael
J. Cadigan filed a brief in opposition to the retention notion
on behalf of New Mexico Beverage Conpany, Inc., Southern W ne
& Spirits of New Mexico, Inc. and National Distributing, Inc.

This Court has jurisdiction of the parties and the
subject matter pursuant to 28 U.S.C. 881334 and 157, this is a
core proceeding pursuant to 28 U S.C. 8157(b)(2)(A), and these
are findings of fact and concl usions of |aw entered pursuant
to Rule 7052 of the Federal Rules of Bankruptcy Procedure.

The Gol |l eher and Mays portion of the retention notion
seeks to approve conpensation arrangenents to have Goll eher
and Mays essentially take over and continue with direct
managenent of the DI P, and the Dahlen portion seeks to approve
conpensation arrangenents in view of his |eaving the DIP. The
Court will approve the notions for the nost part in the form

proposed to the Court.
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BUSI NESS JUDGVENT RULE

By ruling on the Goll eher, Mays and Dahl en notions, the
Court is not denying the DIP s position that these
arrangenments are ordinary course of business and therefore do
not need Court approval; rather, the Court is sinply bypassing
t hat question and noving to the “nerits” of the contracts and
t he busi ness judgnment rule.

Wth respect to all these notions, including the
ol | eher, Mays and Dahl en notions, the DI P argues that the
“busi ness judgnent” rule is applicable, in either version as
articulated by the DIP: (a) the “Del aware” fornul ation of the
rul e that says that the substance of the action cannot be
chal l enged as | ong as the corporation went through the normal
and appropriate decision-nmaking process, and (b) the
formul ation that on the nmerits these agreenents are well
within the ordinary range of decisions managenent is all owed
to make in bankruptcy cases. The Court questions whether the

“Del aware rule” is appropriate in the bankruptcy context.? As

21n fact, inln re Patriot Aviation Services, Inc., No.
11-98-16029 SR (United States Bankruptcy Court, D.N.M), this
Court distinguished how the business judgment rule functions
outside a chapter 11 reorgani zation (exam nation of the
deci si on- maki ng process) versus inside the reorganization
(exam nation of the decision-nmaking process plus the probable
effect on the chapter 11 case). Findings of Fact, Conclusions
of Law, and Menorandum Opi nion in Support of Order Denying
Debtor’s Motion to Assune Contract with Kiw Internationa
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orally argued by the DIP, the rule is that once the board of
directors has foll owed the appropriate procedures for making a
deci sion (including assuring that none of the directors making
t he deci sion has an personal interest in the decision being
made), the decision is not subject to question. The “other”
version (or perhaps nerely another version) of the business
judgment rule, nmore conmmonly used in bankruptcy cases and (at

| east marginally) nore demandi ng on the debtor in possession,
requires the Court to approve the DIP's contract decision
unless it is “so manifestly unreasonable that it could not be
based on sound busi ness judgnent, but only on bad faith, or

whi m or caprice.”® Wthout ruling on which standard is nore

Hol di ngs, Inc. and Ordering Rejection of Contract (doc. 91),
at 6-7, entered February 5, 1999. The Court’s opinion is
avai l able on the Court’s chanmbers website at

www. nncourt. fed. us.

3 Lubrizol Enterprises, Inc. v. Richnond Metal Finishers,
Inc. (In re Richnond Metal Finishers, Inc.), 756 F.2d 1043,
1047 (4t Cir. 1985), cert. den. sub nom Lubrizol Enterprises,

Inc. v. Canfield, 475 U S. 1057 (1986) (upholding DI P s
rejection of contract). 1In fact, this “other” standard is
little different than the standard as articul ated by the

Del aware Suprenme Court; e.qg., Cheff v. Mathes, 199 A 2d. 548,
555, 41 Del. Ch. 494, 506 (1964) (citation omtted) (“It is

i nportant to remenber that the directors satisfy their burden
by showi ng good faith and reasonabl e investigation; the
directors will not be penalized for an honest m stake of
judgnment if the judgnment appeared reasonable at the tine the
deci sion was made.”); Sinclair Gl Corporation v. Levien, 280
A.2d 717, 720 (Del. 1971) (“A board of directors enjoys a
presunption of sound busi ness judgnent, and its decisions wll
not be disturbed if they can be attributed to any rational
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appropriate, the Court finds that the decisions to contract
with Golleher, Mays and Dahl en under the proposed terns are
not mani festly unreasonable — indeed, are well within the
bounds of reasonabl eness -- and therefore should be approved
essentially as proposed.

GOLLEHER AND NAYS

The retention notion as anended sought approval for
agreenents with CGeorge Gol |l eher (Debtor’s Exhibit 2) and
Gregory Mays (Debtor’s Exhibit 3). The fees to be paid
pursuant to these agreenents are in addition to the fees paid
to Goll eher and Mays as board nenbers. (They had been serving
as board nenbers for some nonths prior to the filing of the
petition. Board nenbers receive $16,000/year, plus $1,000 for
each board neeting they attend. Board neetings are held about
once a nonth.)

The Gol | eher agreenent provides for a signing bonus of

busi ness purpose. A court under such circunstances wll not
substitute its own notions of what is or is not sound business
judgnent.”) Conpare Unsecured Creditors Commttee v. General
Homes Corporation (In re General Honmes Corporation), 199 B.R
148, 151-52 (S.D. Tx. 1996) (business judgnment rule applies to
sol vent corporations but “has no consequence in the context of
a conservatorship.”) Wiile the facts of the General Hones case
may well have justified the court’s refusal to approve the

DI Ps conpensation agreenments with its officers, see bel ow at
page 7, the bl anket statement about the inapplicability of the
busi ness judgnment rule to bankruptcy cases is sinply

i ncorrect.
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$125, 0004 a nonthly “service fee” (for services rendered;
Gol | eher is not an enployee of the Debtor) of $25, 000,
rei mbursement of expenses, indemification and a “Success
Bonus” (1/3 of the success Bonus goes to Mays) of a m ni mum of
$750, 000 and a maxi mum of sonewhere in the nei ghborhood of
$5, 000, 000. Note: the $750,000 essentially constitutes
conpensation that is paid at the end of the process rather
than at the start of the engagenent; and to the extent that
t he Success Bonus approaches $5, 000,000, it neans that there
wi |l have been a substantial return for the unsecured
creditors.

The Mays agreenment provides for a signing bonus of
$125, 000, a nonthly “service fee” (for services rendered; Mays
al so is not an enployee of the Debtor) of $25, 000,
rei mbursenment of expenses, indemification and a “Success
Bonus” (2/3 of which goes to Golleher) of a m nimum of
$750, 000 and a maxi mum of sonewhere in the nei ghborhood of
$5, 000, 000.

The UST argues that the approval of Golleher and Mays

i nplicates 8327. The DI P argues otherwi se. Although the

4 Debtor’s brief in support of the notion filed May 4,
2001, at 3 (doc. 424) says that a $125, 000 signing bonus will
be shared by the two of them the agreenents thensel ves say
that each will receive $125,000 on signing. An errata notice
(doc. 435) corrects the error in the brief.
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Court does not find altogether persuasive the various
rati onal es enployed in the three cases cited by the DI P5 the
Court does not believe that Golleher and Mays need to neet the
requi rements of 8327. The DIP needs to be able to “say who it
is”, and it does that by saying who is going to make the
decisions for it and give the orders to the professionals. (A
corollary is that courts usually do not interfere in contests
to determ ne the make up of the board of directors who are the
ones who appoi nt managenent.) |In other words, the DIP gets to
determ ne who will be its executive officers even if they are
called “crisis managers”. Note that the DI P brief describes
the duties of Golleher and Mays as to “serve, jointly, as the
debtor’s chief executive” (although they are called “Non
Executive Chairman” and “Non Executive Vice Chairmn”
respectively in their contracts).

Aside fromthe 8327 issue, it does nmake sense for the DI P
to seek approval of these agreenents with Goll eher and Mays

since it is certainly possible that a DI P could abuse the

process of conpensating its executives. See, e.qg., Unsecured

Creditors Commttee v. General Hones Corporation (ln re

SInre Seatrain Lines, Inc., 13 B.R 980 (Bankr. S.D.N.Y.
1981); In re Park Ave. Partners Ltd. Partnership, 95 B.R 605
(Bankr. E.D. Ws. 1988); Inre D Lites of Anerica, Inc., 108
B.R 352 (Bankr. N.D. Ga. 1989).
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General Honmes Corporation), 199 B.R 148 (S.D. Tx. 1996)

(during “gap” period following filing of involuntary petition
and entry of order for relief, board menbers substantially

i ncreased their conpensation as officers without justification
and wi t hout conplying with corporate requirenments). |If a DI P
does not seek approval, the creditors may be left only with
drastic renmedi es such noving to convert or appoint a trustee.
Limting creditors to those renedies is not an efficient way
to run the system

The roles of Golleher and Mays, especially the former who
has the duty, anmobng others, of seeking buyers for the conpany,
do not duplicate Solonmon’s role, if for no other reason than
there is a distinction between the professional, who offers
advice but ultimately is charged with obedi ence, and the
client (in this case, olleher speaking for the corporation),
who gives the instructions or orders. And this is the fact
despite the characterization of Goll eher and Mays as “crisis
managers”.

G ven the evidence presented at the hearing, it would be
hard to argue that enploying the services of Golleher and Mays
is not one of the better decisions the DIP has nade. Both of
t hem have substantial successful experience in the retai

grocery business and in rescuing insolvent and cash-fl ow
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starved conpanies. Upon their taking the helmfor the DIP,

t hey discovered that the conpany had exhausted its post
petition DI P financing and was continuing to | ose noney, and
had no strategy to change that situation. Golleher and Mays
i mmedi at el y changed managenent’ s operational focus from one

t hat was “business as normal” (the court’s description, not
the one used by the witnesses) for a solvent conpany with a

t hree-year plan that included potential expansion, to a focus
on reversing the negative cash flow of the conpany, repairing
the conpany’ s damaged credibility with its secured and
unsecured creditors, and trying to sal vage and add val ue to
the conpany for a potential sale (nore likely) or

reorgani zation (less likely). A measure of their success so
far is that even though the conpany is in default of five of
the DI P financing covenants, the secured creditors have not
enf orced whatever rights they have to put the conpany’s assets
up for auction. (O course, the Court assumes that the
secured | enders have determned that it is in their own best
interest not to put the conpany’ s assets up for auction
despite the violation of the five covenants, so that the
Debtor’s continued retention of its assets so far is not due
solely to the charisma of Messrs Gol |l eher and Mays or the

benevol ence of the | enders.)
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DAHLEN

The retention nmotion as anended al so asked to pay Dahl en
a total of $30,000 at $5,000 per week for 6 weeks (imediately
followi ng his resignation on April 6, 2001), and to rel ease
Dahl en from the non-conpete agreenent contained in his
contract of February 9, 2001. The $30,000 (negotiated by
Thomas Si korski for the board down from $130, 000) and the
rel ease are for transition consulting as needed by DI P and for
not recruiting any of DIP s nanagenent to |eave. The
Transition Agreenent between Thomas Dahl en and Furr’s
Super mar kets, Inc. dated March 26, 2001 (Debtor’s Exhibit 1)
(two days before Golleher and Mays took over on March 28)
provi des that he be avail able, not that he necessarily be
consulted. The testinony was that he had been avail abl e
al beit he was consulted very little.

However, as UCC counsel elicited on cross exam nation,
there is nothing in Debtor’s Exhibit 1 which tal ks about not
recruiting the Debtor’s managenent people, and the witten
agreenment has an integration paragraph. The Debtor’s
testimony (presented through board menber Sikorski) was that
the non-recruit agreement was part of the deal, although
Si korski could not say how long the non-recruit portion of the

deal was to last. Golleher and/or Mays testified that there
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wer e good upper and nid-level managenent people in place at
Furr’s, so this provision is of sonme inportance. Dahlen was
not at the hearing to aid in the prosecution of the notion
(the Court assunmes however that he continues to be in favor of
the agreenent) or to fill in any details. Contract |aw in New
Mexi co provides that oral testinony can be supplied not only
to clarify ambiguities (although not to change the ternms of
the contract), but also to confirmthat the contract as
written correctly reflects what the agreenent of the parties

was. C.R. _Anthony Conpany v. lLoretto Mall Partners, 112 N. M

504, 507, 511, 817 P.2d 238, 241, 245 (1991). In this case,
the only testinony about what the contract was supposed to
provi de canme fromthe Debtor (through Sikorski), who stated
that part of the deal was the non-recruit provision. 1In
consequence, the Court makes its decision based on the
assunption that the agreenent was intended to include a non-
recruit provision, albeit w thout naking any deterni nation of
how | ong the provision was to be effective. (G ven that the
intention is to have the Debtor reorganized by the end of the
year, the provision would presumably |ast at |east that |ong,
but the Court makes no ruling on this point.) Based on this
assunmption, the Court approves the contract w th Dahl en

i ncluding the paynent to Dahlen of the $30,000. Having Dahl en
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avai l abl e during the transition to provide information and

ot her gui dance as needed, as Golleher and Mays had to hit the
ground running, is a legitimte purpose for the corporation to
spend noney, even when it is short of cash as it is in this
chapter 11 proceeding. The sane goes for a non-recruit
position, especially when the DI P apparently needs all the
experi enced managenent it can retain. These purposes and
expenditures are clearly within the realmof the board’s

busi ness judgnment to which this Court should defer.

M . Craddock from Desert Feather, Inc. raises a
legitimate concern: why are these people getting paid a | ot of
noney when the unsecured creditors are currently going unpaid,
and in fact may not get paid anything at all and may
t hensel ves end up in bankruptcy as a result? The basic answer
is that the only hope for the unsecured creditors to get paid
anything is if the debtor survives |long enough either to
reorgani ze itself or, as appears nore likely, to sel
sufficient assets for enough noney to pay sonme percentage of
t he unsecured clains. Golleher and Mays testified that their
task in good part is to get the conpany back to a positive
cash flow and at the sane tinme put together a deal that will
result in as much going to the unsecured creditors as is

possible within the constraints inposed by the current
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situation in which the Debtor finds itself; their. So the
hiring of Golleher and Mays works directly to the benefit of

t he unsecured creditors. Their hiring is necessary because

t he conpany continues to find itself in a difficult position,
as the testinmony made clear, although it al so appears fromthe
testinmony that it is better off than it was when Goll eher and
Mays took the hel mon March 28. In any event, the noney spent
currently on Gol |l eher and Mays woul d not go to paying
unsecur ed debt.

Wth respect to the Dahlen agreenent, as frustrating as
it may be for the unsecured creditors to see Dahl en receive
paynment after what they may consider to be a turn at the helm
that plunged this Debtor into the difficulties it is now
experiencing, it is still the case that the board determ ned
that there was sone value to having Dahl en avail abl e for
i nformation, consultation, etc., and to ensure that he would
not take nmenbers of the Debtor’s managenent with him Even
assum ng for purposes of argunent that Dahlen was responsible
for the Debtor’s near denise (and the Court is not making that
assunmption in fact), that is essentially “water under the
bridge”, and the Debtor apparently has recogni zed that fact
and is noving forward. The Court should not and will not

overrule that judgnent. It is inportant to note as well that
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whil e the amount involved, $30,000, is a |lot of noney for a
smal | business, in the larger schenme of this case it is a
relatively small anount, and it is inmportant to |let the board
make the decisions it needs to in order to keep the Debtor on
the track to inproving financial health and ultimte paynment
to the creditors.

CONCLUSI ON

For the foregoing reasons, the agreenents between the DI P and
(1) oll eher and Mays, and (2) Dahl en are approved. Any
obj ections not in accord with this ruling are overruled. The

Court will enter an order in conformty with this opinion.

S -
I {4 3$ﬁ?wa_____
Janmes Sf“étarzynsm
United States Bankruptcy Judge

| hereby certify that on June 1, 2001, a true and correct copy
of the foregoing was either electronically transmtted, faxed,
delivered, or mailed to the foll ow ng:

Robert H. Jacobvitz |. WIIliam Cohen

500 Marquette NW #650 100 Renai ssance Center #3600
Al buquer que, NM 87102 Detroit, M 48243

Ri chard Levin Paul M Fish

300 South Grand Avenue P. O Box 2168

Los Angel es, CA 90071-3144 Al buquer que, NM 87103
WIlliamF. Davis Ronal d Andazol a

PO Box 6 Assistant U. S. Trustee

Al buquer que, NM 87103 PO Box 608

Al buquer que, NM 87103- 0608
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Jenni e D. Behl es
PO Box 849
Al buquer que, NM 87103

M chael J. Cadi gan
6400 Uptown Blvd. Suite 570W
Al buquer que, NM 87110

Mark S. Craddock
Desert Feat her, Inc.
P. O. Box 1565

Artesia, NM 88211-1565
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Mary B. Anderson
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