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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURRS,
Debt or . No. 7-01-10779 SA
YVETTE J. GONZALES,
Pl aintiff,
V. Adv. No. 02-1091 S

NABI SCO DI VI SI ON OF KRAFT FOODS, | NC.,
Def endant .

MEMORANDUM OPI NI ON ON
NEW VALUE/ SUBSEQUENT ADVANCE DEFENSE

This matter is before the Court on the parties’ briefs
regar di ng Def endant Nabi sco’s new val ue/ subsequent advance
defense. The parties have stipulated to the facts and fil ed
briefs in support of their respective positions. Having
reviewed the briefs and the cases cited therein, the Court
finds that it should rule in favor of Nabisco on its new
val ue/ subsequent advance defense. This is a core proceeding.
EACTS

Debtor Furrs owned and operated supermarkets in New
Mexi co and Texas. Debtor filed a chapter 11 proceedi ng which
was | ater converted to Chapter 7 and the Plaintiff in this
case is the Chapter 7 trustee. The parties have stipul ated
t hat Nabi sco received preferential transfers in excess of the

anmount addressed in this Menmorandum Opi ni on.



Nabi sco was a “DSD’ (direct store delivery) vendor. DSD
vendors delivered product to Furrs stores, as opposed to
“war ehouse” vendors, which shipped goods to the Furrs
war ehouse in El Paso, Texas for later distribution by Furrs.

When Nabi sco delivered product to one of Furrs 71 stores
pre-petition, it issued an invoice on the spot and gave the
invoice to a Furrs enployee at the store. The invoice
information later was transmtted fromthe store to Furrs
headquarters for processing and paynent. The invoices Nabisco
issued to each store were for paynent of the Nabisco products
delivered that day. As part of the normal course of the
parties’ business, the Nabisco delivery personnel fromtine to
time would pick up Nabisco products fromthe Furrs stores that
Nabi sco had previously delivered. The picked up products were
out of date, damaged in the store, overstocked, or sonething
simlar. \When the Nabisco personnel picked up the products
froma store, they gave a store enployee a “credit nmeno” for
the original invoice cost of the product. Thus, the parties’
hi storical agreenment and practice was that Nabi sco woul d not
charge Furrs for the returned products.

Nabi sco i ssued about 2500 invoices and credit nenmps to
Furrs during the preference period. The parties have not

incurred the expense of recreating a detail ed accounting of
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each delivery invoice and returned credit nmeno. During the
preference period, Nabisco picked up product and issued credit
menos to Furrs in the total anount of $90, 180. 74 and made
total deliveries during the period of between $1.26 and $1. 36
mllion. No credit nenos were issued due to defective
products. The ampunt and val ue of product returned to Nabisco
during the preference period, conpared to overall deliveries
of product during that period, were consistent with the

hi storical anount of product returns versus overal

deliveries. The parties agree that the Court nmay assune that
$90, 180. 84 worth of products Nabi sco delivered to Furrs during
the preference period were returned to Nabi sco, and that

Nabi sco did not charge Furrs for these products.

The Court will also assunme 1) upon return, the products
had no val ue, given that they were outdated, damaged in the
store or were overstock; 2) the credit nmenos issued to Furrs
were applied to subsequent invoices; and 3) that the
deliveries and returns were spread evenly over the preference
period. The Court also assunes that, as part of the ordinary
course of the grocery business, grocery products beconme
danaged in stores or go out of date; these overhead type itens
are a cost of doing business.

DI SCUSSI ON
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The parties have stipulated that there were preferenti al
transfers, 11 U.S.C. § 547(b). The issue is application of
t he new val ue/ subsequent advance defense of 8§ 547(c)(4):

(c) The trustee may not avoid under this section a
transfer—

(4) to of for the benefit of a creditor, to the
extent that, after such transfer, such creditor gave
new value to or for the benefit of the debtor-
(A) not secured by an otherw se unavoi dabl e
security interest; and
(B) on account of which new val ue the debtor did
not make an ot herw se unavoi dable transfer to or
for the benefit of such creditor.

Plaintiff argues that the returned goods should be subtracted
fromthe anmount of goods delivered to determ ne the new val ue.
Nabi sco argues that the new value should be the total anount
of goods delivered wi thout any subtraction for returns. The
obvi ous starting point is the statute itself:

“[ N] ew val ue” nmeans noney or noney’'s worth in goods,

services, or new credit, or release by a transferee

of property previously transferred to such

transferee in a transaction that is neither void nor

voi dabl e by the debtor or the trustee under any

applicable | aw, including proceeds of such property,

but does not include an obligation substituted for

an existing obligation.
11 U.S.C. § 547(a)(2). The statute, however, does not answer
the question in this case; i.e., howto or whether to factor
returned goods into the conputation.

Plaintiff’s first point is that Section 547(c)(4)

requires a replenishnent of the estate. There is no question
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t hat Nabi sco furnished at least $1.2 mllion in product and
that this replenished the estate.

Plaintiff next argues that the returned products did not
replenish the estate and cannot be subsequent new val ue,

citing Mglia v. American Psychological Ass’'n (In re Login

Bros. Book Co.), 294 B.R 297, 300-01 (Bankr. N.D. Ill. 2003),

Preci sion Masters, Inc. v. WIlson-Garner Co (In re Precision

Masters, Inc.), 51 B.R 258, 261 (Bankr. S.D. Ind. 1984) and

Zeta Consuner Products Corp. v. Equistar Chemical. LP (In re

Zeta Consuner Products Corp.), 291 B.R 336, 357 (Bankr. D.
N.J. 2003). Arguably these cases do stand for the proposition
that a creditor does not advance subsequent new val ue and does
not replenish an estate if the creditor delivers goods to a
debtor but |ater gets them back. However, as Nabisco points
out and the Court agrees, there is a critical difference when
the returned goods have no value. The returns of the goods in
the cited cases depleted the estates and preferentially
favored the creditor-recipients of the goods. 1In this case
the returned goods had no value at the tine they were
returned, did not deplete the Furrs estate, and did not
preferentially benefit Nabi sco.

The Court also disagrees with the Plaintiff’s argunent

that the returned items had no value to the estate. In a
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perfect world there may be no spoil age or shrinkage or aging
of products, but in reality there always will be a decrease in
sal eabl e inventory due to these factors. And, in advance of

t he product becom ng damaged or out of date, there is no way
of determ ning which individual itens will becone worthl ess.
There is no way Furrs could have ordered only products which
would ultinmately sell. Therefore, the products that
eventually were returned did serve a purpose and have a val ue
— they were the overhead that allowed there to be other
grocery itenms on hand that did sell

Plaintiff argues that Nabisco took into account the
i kel'i hood of returned product in the price that it charged
Furrs for the product. That al nost certainly was the case;
one woul d expect that from any conpetent vendor. This is a
bankruptcy code application, not a business school exercise.
The sinplified “accounting” system enbodied in the preference
statute does not require consideration of that nore subtle
cost - of -goods cal cul ati on.

Plaintiff also argues that the fact that Nabisco did not
charge for the returned goods shows that no new val ue was
given. This is not supported by the facts. Nabisco charged
for all goods delivered (including the goods which |ater were

returned), but later issued credit nenps when certain itens
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were returned. These credit nmenps were then used to pay
future invoices. Therefore, the returned goods were
originally paid for, but |ater exchanged for new inventory.
| f anything, these transactions benefitted the estate by
exchangi ng i nventory that had becone val uel ess for new,

val uabl e inventory at no cost to Furrs.

Nabi sco argues that new val ue shoul d be measured at the
time of the transfer, not later, so that inventory which has
val ue when delivered but |ater becones valueless is treated as
having value at the tine of delivery. Nabisco cites Kenan V.

Fort Worth Pipe Co. (Iln re George Rodman, Inc.), 792 F.2d 125,

128 (10th Cir. 1986), Spears v. Mchigan Nat’'l Bank (ln re

Allen), 888 F.2d 1299, 1302 (10" Cir. 1989), Jet Florida. Inc.

V. Anmerican Airlines, Inc. (In re Jet Florida Systens, |Inc.),

861 F.2d 1555, 1559 n. 5 (11'" Cir. 1988), Sulneyer v. Pacific

Suzuki (In re Grand Chevrolet, Inc.), 25 F.3d 728, 733-34 (9t

Cir. 1994); Janas v. Marco Crane & Rigging Co. (In re JW

Contracting Co., Inc.), 287 B.R 501, 507 (9" Cir. B.AP

2002), and Lowey v. U P.G, Inc (In re Robinson Bros.

Drilling, Inc.), 877 F.2d 32, 33 (10" Cir. 1989). \While these

cases interpret Section 547(c)(1), both subsections (c)(1) and
(c)(4) revolve around “new val ue” and cases interpreting

(c)(1) should be instructive. These cases together hold that
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“new value” is nmeasured at the time of transfer, not at sone
| ater date. That would be particularly the case in which the
| oss of value occurred after delivery because of, for exanple,
damage to the product from Furrs enpl oyees or custoners, or
Furrs’ failure to tinmely sell the product. The Court agrees
wi t h Nabi sco.

For the reasons set forth above, the Court concl udes that
Nabi sco need not deduct the $90,180.74 fromthe amunt it
claims as a subsequent new val ue anmpbunt. The parties have
reached a settlenment of the remaining clainm but have not yet
submtted a judgnment. They should incorporate the results of
this opinion in that judgnent.

I

T

Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that on March 22, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

Valerie L Bail ey-Ri hn
PO Box 2113

Madi son, W 53701-2113
David T Thuma

500 Marquette Ave NW Ste 650
Al buquer que, NM 87102-5309
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