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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURRS,
Debt or . No. 7-01-10779 SA
YVETTE GONZALES, TRUSTEE,
Pl aintiff,
V. Adv. No. 02-1107 S

AMERI CAN PROMOTI ONAL EVENTS, | NC.,
Def endant .

VEMORANDUM | N SUPPORT OF JUDGMVENT

This matter came before the Court for trial on October 1
and 2, 2003 on the conplaint and the defenses thereto.
Plaintiff Trustee (“Plaintiff” or “Trustee”) appeared through
her attorneys Davis & Pierce, P.C. (Chris W Pierce) and
Jacobvitz, Thuma & Wal ker, A Professional Corporation (David
T. Thuma). Defendant American Pronotional Events, Inc.
(“Defendant” or “American”) appeared through its attorney
Cadigan Law Firm P.C. (M chael J. Cadigan).

Plaintiff seeks $89, 722.11 as a preferential transfer.

Def endant raised certain defenses enunerated in 8§ 547(c),
specifically subsections (1) (contenporaneous exchange of
value), (2) (ordinary course of business), and (4) (subsequent
new val ue) (doc 11). Having considered the evidence
(testinony in person and by deposition, the exhibits, the
parties’ stipulations and those matters of which the Court has
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taken judicial notice of adjudicative fact) and the | egal
argunments of counsel, the Court finds and concl udes that

j udgnment should be awarded to Plaintiff in the sum of

$91, 390. 41, together with costs and post judgnent interest at
the federal statutory judgnent interest rate.

ANALYSI S:

Plaintiff’'s Prim Facie Case:

The parties stipulated in part at the begi nning of the
trial (doc 65) that, anmong other things, Anerican was a
creditor of Furrs during the period from Novenmber 10, 2000
t hrough the petition date of February 8, 2001; that Furrs paid
Anmerican $83,977.99 by check dated Decenber 27, 2000; that
after the paynent was made, Furrs still owed Anerican $54, 000-
$56, 200; that the paynent enabled Anerican to receive nore that
it would have received if (a) the case were a case under
chapter 7 of title 11, (b) the paynent had not been nade, and
(c) American received paynment of the debt to the extent
provi ded by the Code; and that the anount of the “net”
preference (quotation marks in original) was not nore than
$89, 722. 11.

Plaintiff’s Exhibit D provided the accounting to show how
the $89, 722.11 figure was cal cul ated. Exhibit D consists of

colums that |ist receipts of product, returns of product for
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credit nenos, paynents, and a colum that reflects a running

“preference bal ance.” However, using Exhibit D, the Court
arrives at a different preference figure which it will use
i nst ead.

First, the Court will discuss the issue of credit nenos.

The Court finds that Anerican’s recovery of product and
resultant credit nenos constitute preferential transfers.
Return of inventory can be a preferential transfer. See

Wal |l ace Hardware Co.. Inc. v. Abrans, 223 F.3d 382, 408 (6!"

Cir. 2000); Sicherman v. Dianpncut, Inc. (In re Sol Bergman

Estate Jewelers, Inc.), 225 B.R 896, 904 (6" Cir. B.A P

1998) aff’'d, 208 F.3d 215 (6!" Cir. 2000); Ferrari v. Conputer

Assoc. Int’l, Inc. (In re First Software Corp.), 84 B.R 278,

283 (Bankr. D. Mass. 1988), aff’'d, 107 B.R 417 (D. Mass.

1989); Gennet v. Coastal Wholesale, Inc. (In re Martin County

Custom Pools, Inc.), 37 B.R 52, 53 (Bankr. S.D. Fla. 1984);

Harris v. Scotsman Queen Products Div. O King-Seeley Thernps

Co. (In re Handsco Distrib., Inc.), 32 B.R 358, 359 (Bankr.

S.D. Onhio 1983).
Each of the product return transactions in this case

provi ded no net value to the estate.! Rather, Anmerican

1 This conclusion assunmes that the value of the product
pi cked up each tinme was equal to the value in the respective
credit menmo. Nothing in the evidence suggested that the
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obtained from Furrs value (in the formof recovered product)
that it would never have recovered from Furrs in its bankruptcy
case, thereby dimnishing the value of the estate as it reduced
its own claimagainst Furrs.

The $83,977.99 check and $14,561.90 of credit menos issued
by American total $98,539.89, which for lack of a better term
woul d be the “gross” preference number. This is the nmaxi mum
that the Trustee may be entitled to recover from Anmeri can,
subj ect of course to whatever affirmative defenses Anerican is
able to prove up pursuant to § 547(c).

In a simlar vein, the parties appear to have agreed that,
as reflected on Exhibit D, Furrs should be treated as having
transferred the $83,977.99 to Anerican by check on Decenber 30,
2001. The parties stipulated that the date of the check was
Decenber 27 (doc 65); and Exhibit L (Furrs bank statenent)
shows the check was honored on January 4. Ms. Kefauver
testified that the check was honored on January 4, but that she

subtracted three days for “mailing”. She then apparently

credit nenos did not accurately reflect what was picked up, or
that the amount credited back to the estate was different than
what the estate was charged for the product when it was
delivered, or that the product delivered had a value different
t han what was charged. See M Cracken v. Green (In re Dinettes
Etc., Inc.), 16 B.R 629, 630-31 (Bankr. S.D. Fla.
1981) (I nventory preferentially returned to vendor was val ued
at actual cost to the debtor.)
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subtracted two nore days for the January 1 holiday, which fell
on a Monday, and for the precedi ng Sunday. However, for

purposes of 8§ 547(b) a transfer of funds takes place on the day

the check is honored by the drawee bank, Barnhill v. Johnson,
503 U. S. 393, 395, 112 S.Ct. 1386, 1388 (1992). Thus, the
check should be credited as of January 4 rather than Decenber
30.

By the parties’ stipulations and Exhibit D (as nodified by
the Court in this opinion), Plaintiff explicitly established
nost of its prim facie case pursuant to 8 547(b).? The
remai ni ng parts of Plaintiff’s case were the el ements of

whet her the debtor was insolvent when the transfer was nmade and

2 Section 547(b) provides:
Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property--
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by
t he debtor before such transfer was made;
(3) made while the debtor was insolvent;
(4) made- -
(A) on or within 90 days before the date of the
filing of the petition;

(5) that enables such creditor to receive nore than
such creditor would receive if--

(A) the case were a case under chapter 7 of this
title;

(B) the transfer had not been nmade; and

(C) such creditor received paynment of such debt

to the extent provided by the provisions of this
title.
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whet her the debt in question was an antecedent debt.

Section 547(f) provides that the debtor is presunmed to
have been insolvent during the ninety days i mediately
preceding the filing of the petition. Anerican provided no
evidence to the contrary.® The Court thus finds that the
debtor was insolvent during the ninety days inmmedi ately
preceding the filing of the petition.

Concerni ng what debts were antecedent,

“[a] | though ‘antecedent debt’ is not defined by the

Code, a debt is ‘antecedent’ if it is incurred before

the transfer: the debt nust have preceded the

transfer. [Clourts hold that a debt is ‘incurred’
when the debtor first becones |legally bound to

pay,...."

Al an Resnick and Henry Sonmer, 5 Collier on Bankruptcy (15'" Ed.
Rev. 2003) 9 547.03[4], 547-34 -35. (Footnotes omtted.)

Accord, Oficial Commttee of Unsecured Creditors v. Tovy King

Distributors, Inc. (In re Toy King Distributors, Inc.), 256

B.R 1, 90-91 (Bankr. M D. Fla. 2000), citing Tidwell v.

Ansout h Bank, N.A. (In re Cavalier Hones of Georgia, Inc.), 102

B.R 878, 885-86 (Bankr. M D. Ga. 1989). Alnpst the entire
debt was incurred outside the ninety days imediately preceding

the filing of the petition. Substantially all of the product

8 Had the Court been so requested, it would have taken
judicial notice of the adjucative fact that this chapter 7
case is admnistratively insolvent.
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paid for by Anmerican’s check was delivered nonths before the
paynment, although sonme of it was delivered in the period from
Decenmber 18 through 23, 2000. See Exhibit F (show ng what
i nvoi ces were paid with the $83,977.99 check; approxinmtely 93%
of the dollar anount of the check at issue was for invoices 152
days late, and the remaining 7% was paid 32 days early, as
measured fromthe invoice due date of January 31, 2001.) Thus
t he check and the credit nenos were all for debts incurred
prior to the paynent or each credit meno.

Therefore Plaintiff established a prim facie case of
entitlenent to recover preferential paynments totaling
$98, 539.89. The burden of proof (of comng forward with a
prima facie case and of having persuaded the Court at the end
of the day) thus shifted to Anerican to establish its defenses
to the Trustee’s claim?
8 547(c)(2) defense (ordinary course of business):

Def endant primarily relied on the ordinary course of

4 Section 547(g) provides:
For the purposes of this section, the trustee has the burden
of proving the availability of a transfer under subsection (b)
of this section, and the creditor or party in interest against
whom recovery or avoi dance is sought has the burden of proving
t he
nonavoi dability of a transfer under subsection (c) of this
section.
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busi ness defense in its case set out in 8§ 547(c)(2).°> A
creditor has the burden of com ng forward with evidence and of
per suasi on that payments qualify for the ordinary course of

busi ness exception. 11 U S.C. 8 547(g); Clark v. Balcor Real

Estate Finance, Inc. (In re Meridith Hof fman Partners), 12 F. 3d

1549, 1553 (10th Cir. 1993) cert. denied, 512 U S. 1206 (1994).

Failure to neet any of the three requirements of 8 547(c) (2)
results in denial of the defense. 1d.5

Section 547(c)(2)(C) requires Defendant to establish a
prima facie case that the transactions at issue were conducted
according to “ordinary business terns”. This is the so-called

“objective test”. In Meridith Hoffman Partners the Tenth

Circuit defined the phrase "ordinary business terns" as terns

that are used in usual or ordinary situations, 12 F.3d at 1553,

5 Section 547(c) provides in relevant part:
The trustee may not avoid under this section a transfer—

(2) to the extent that such transfer was--

(A) in paynment of a debt incurred by the debtor in the

ordi nary course of business or financial affairs of the debtor
and the transferee;

(B) made in the ordinary course of business or financial
affairs of the debtor and the transferee; and

(C) made according to ordinary business terns;....

6 The 8 547(c)(2) defense is narrowmy construed. Jobin v.
McKay (In re M&L Business Machine Co.), 84 F.3d 1330, 1339
(10t" Cir.), cert. denied 519 U.S. 1040 (1996); Payne v.
Clarendon Nat'l Ins. Co. (In re Sunset Sales, Inc.), 220 B. R
1005, 1020 (10th Cir. B.A P. 1998). 1In this case the Court
has not had to rely on this doctrine in making its decision.

Page 8 of 25



and further elaborated: "Ordinary business terns therefore are
those used in 'normal financing relations'; the kinds of terns
that creditors and debtors use in ordinary circunstances, when
debtors are healthy.” 1d.’

Applying this test requires a determ nation of what the
rel evant market is fromwhich to determ ne “ordinary busi ness

terns”. See, for exanple, In the Matter of Tol ona Pizza

Products Corp., 3 F.3d 1029, 1033 (7" Cir. 1993) (nusing about

what the relevant market would be for suppliers of sausage to
pi zza makers in the Chicago area).

To begin with, to establish what the overall industry
practices are, the creditor (ordinarily) cannot rely solely on

its own experience with other custoners, In the Matter of

Mdway Airlines, Inc.,69 F.3d 792, 798 (7" Cir. 1995); Logan v.

Basic Distribution Corp. (In re Fred Haowes Org.., Inc.), 957

F.2d 239, 246 (6'" Cir. 1991), or the debtor’s arrangenents with

other creditors, Gulf City Seafoods., Inc. v. Ludwi g Shrinmp Co.,

" This interpretation of 8 547(c)(2)(C) raises
difficulties for American, which has asserted in, for exanple,
its Defendant’s Menorandum in Support of Mdtion for summary
Judgnent, at 2-3 and 7 (doc 42), that there are no healthy
grocery stores (except Wal-Mart) and that all grocery stores
pay late. Meridith Hoffman Partners probably would require
that the Court exclude unhealthy stores from any survey of the
data, thus making irrelevant evidence of simlar businesses’
treatment of delinquent custonmers who are having financial
pr obl ens.
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Inc. (In the Matter of Gulf City Seafoods, Inc.), 296 F.3d 363,

368 n. 5 and 369 (5'" Cir. 2002), or even both. 1d., at 368 n.
5. Evidence about the practices of other creditors and (in the
Tenth Circuit, healthy) debtors in the industry is required.
Id. A defendant “may not derive the standards and practices of
the industry fromits own practices and nust present evidence

of the actual practices of its conpetitors.” Gigsby v.

Pur ol ator Products Air Filtration Co.., Inc. (In re Apex

Aut onotive Warehouse, L.P.), 245 B.R 543, 550 (Bankr. N.D.

I11. 2000). The exception to this rule is the rare instance in

which the creditor conprises the entire industry. Fiber Lite

Corporation v. Mol ded Acoustical Products, Inc. (In re Ml ded

Acoustical Products, Inc.), 18 F.3d 217, 227 (39 Cir. 1994)¢8;

cf. Advo-System Inc. v. Maxway Corp., 37 F.3d 1044, 1050-51

(4th Cir. 1994) (court assunmed arguendo that creditor Advo-
System as the only direct-mail advertising systemto offer its
services on a nationwi de basis, defined the rel evant industry).

There seens to be general agreenent that defining the

rel evant industry is difficult. Tolona Pizza, 3 F.3d at 1033;

GQulf City Seafoods, 266 F.3d at 369 (citing Tolona Pizza).

8 “Just as one swall ow does not a spring make, one firm
does not an industry make (at | east not ordinarily; an
exceptionally large firmmy be an industry unto itself).” In
re Mol ded Acoustical Products, 18 F.3d at 227. (Footnote
omtted.)
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Defining the relevant industry is a factual determ nation
“heavi |l y dependent upon the circunmstances of each individual

case.” Roblin Indus., Inc. v. Ford Motor Co. (In re Roblin

| ndus., Inc.), 78 F.3d 30, 40 (2™ Cir. 1996).

At | east two cases | ook at the intersection of the
creditor’s business with the debtor’s business to determ ne the

rel evant industry or market. In Solow v. QOgletree, Deakins,

Nash, Smpak & Stewart (In re Mdway Airlines, Inc.), 180 B.R

1009, 1015 (Bankr. N.D. 1I1l. 1995) the Court said that the
“fair way” to define the relevant industry is to exam ne the
rel ati onshi ps between donestic airline carriers and the | awers
that they hire, and thus | ooked at the law firms (gl etree et
al.) relationships with other donmestic air carriers and the
debtor’s relationships with other attorneys to define the

i ndustry. Mgalia v. ISP Technologies, Inc. (In re DeMert &

Dougherty, Inc.), 232 B.R 103, 109 (N.D. Ill. 1999), citing In

re Mdway Airlines, Inc., defined the relevant industry as

“chem cal suppliers to manufacturers of beauty products”; it
noted that defining the industry as “chem cal manufacturers
supplying chem cal products” would be so broad that it woul d
render 547(c)(2)(C) nmeaningl ess.

American argued that the market should be the transactions

bet ween suppliers of consumer (famly) fireworks and retail
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outl ets such as grocery chains and ot her mass nerchandi si ng
outlets. Anerican also argued that the nmeasuring market shoul d
not include other seasonal products, such as punpkins,
Christmas trees, Valentine s Day cards and Easter bunnies. The
di stinction for Anerican lies in the fact that state | aws,

i ncludi ng those of New Mexico, generally limt the tinmes that
fireworks can be sold to twice a year (around July 4 and New
Year’s), and that there are no simlar (statutory) |aws that
prohi bit the sale of Christmas trees or Easter bunnies, for
exanpl e, at any tinme. |In consequence, Anmerican argues, stores
are not conpelled by the i medi ate need for further supplies to
stay current with a supplier of fireworks; they can, instead,
not pay for a season’s worth of fireworks until the next season
arrives. Whether this distinction mkes a difference is
unclear; the Court finds that it is not necessary to decide
whet her the exi stence of the statutes affects the defense.® But
the Court does find that the relevant industry is the sale of
consunmer fireworks to retail outlets such as grocery chains,

di scounts sellers, and other large chains, which in turn resel

the fireworks to their custoners. See In re DeMert &

® The “law’ of supply and demand, arguably just as
coercive as statutory law (and probably nore so), would have
the same effect for fireworks as for Christms trees and
Easter bunnies. Anerican’s contrast between the markets for
fireworks and for bread and m |k may be nore convincing.
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Dougherty., Inc. and In re Mdway Airlines, Inc.

American is essentially several retailers that have been
conbi ned into one conpany. Those conpanies include F&S
(formerly owned by Ken Delfield and his spouse), Famly
Fi rewor ks and Pyrodyne. M. Delfield, who is now in charge of
sales for the south and the southwest for American, testified
t hat American had approximately 90% of the market for consuner
fireworks sold to the chains nationw de, and about 95% of the
mar ket in New Mexico and west Texas where the Furrs stores
were. Roger Kite, general manager of the main production
facility in Tulsa, testified that American had 97-99% of the
national market. There are ten other |arge whol esal ers of
consumer fireworks, but rather than doing business with grocery
retailers and simlar outlets, these other conpani es nmanage or
sell to tent and stand | ocations. Tent and stand | ocations
involve different paynment terns, usually cash on delivery. All
this testinony from American’s wi tnesses was uncontested. |In
effect, therefore, American’'s sales define the market that
American is in; those sales are the market. |In consequence,
the ternms and practices that characterize the rel ationships
bet ween Anmerican and its buyers constitute the “ordinary
busi ness terns” against which its transactions with Furrs nust

be nmeasur ed.
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Exanpl es of, indeed a conprehensive list of, the retailers
who buy from Anmerican are set out in Defendant’s exhibit 16
denom nat ed Defendant’s “Current Clients”. That |ist appears
to name every retailer of any significant size in the state, in
the region and in the entire United States, including but not
l[imted to such nationally known entities as Costco, Sanis,
Fred Meyer, K-Mart, Target, Wal Mart, Rite Aid, Wl greens, A&P,
Al bertsons, Circle K, Gant, Jewel Osco, Kroger, Lowes Food,

Ral ey’ s, Ral phs, Smth's and Wnn-Di xi e. The breathtaking
range of Anerican’s clientele confirms the Court’s finding that
American’s sales do indeed define the market for sales of
consunmer fireworks to grocery chains and simlar retail
outlets.

American’s witnesses, particularly M. Delfield, testified
that the holiday delivery periods are the Fourth of July, New
Year’s, Chinese New Year’s, and Cinco de Mayo (the U.S. version
of the celebration of Mexican i ndependence which takes pl ace,
as the name suggests, on May 5), that the standard invoice
terns are respectively July 31 and January 31, that paynents
made | ong after the invoice date were commonpl ace in the
i ndustry, and that routinely custoners paid only when they had
to obtain the shipnents for the next holiday period. M.

Delfield also testified that it was common for fireworks
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whol esal ers to nake collection calls even to financially

heal thy grocery retailers, the reason for this being,
apparently, that nmpst customers in the industry pay beyond the
standard invoice termns.

It was agai nst this background that Anerican presented its
evi dence of transactions with some but not all of the Current
Clients. Exhibits 17, 18 and 19. Anmerican presented a
relatively small nunmber of its customer accounts, and therein
lies the problem for Anmerican.

The line itenms in exhibit 17, as M. Delfield pointed out,
and in exhibits 18 and 19, refer to divisions of the custoner
conpani es rather than the entire conpany. For exanple, for al
t he Kroger divisions that exist in the eastern part of the
United States (in other words, the territory covered by the
eastern division of American), only Kroger Col unbus and Kroger
M chi gan appear in exhibit 17. (M. Delfield testified that
there were six Kroger divisions in Anerican’s East Division.)
No Kroger divisions appear in exhibit 18, but Kroger Col unbus
and Kroger M chigan appear again in exhibit 19, wi th Kroger
Ci nci nnati, Kroger Nashville, Kroger Louisville, Kroger Roanoke
and, as a separate entity, Kroger Stores, Inc./Roanoke. Yet
exhibit 16 sinply lists “Kroger”, which the Court takes to nmean

all the Kroger divisions. Simlarly, in exhibit 17 only three
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of the Wynn Di xi e divisions appear: Jacksonville, Mam and
Mont gonery, all in Florida. These three divisions appear again
in exhibit 19, together with six other divisions: Charlotte,
Kent ucky, Montgonery [ Al abama], New Ol eans, Ol ando and
Ral ei gh, and sonething called the “Wnn Di xi e Posti ng Account”.
Anot her exanple is Samis Club conpany 0002 which appears in
exhibits 17 and 19; Sami s Club conpany 0005 appears in exhibit
18. Sam s Posting Account appears in exhibit 19. No evidence
was presented how many divisions there are of Krogers, Wnn

Di xie or Sam s Club, nor what Wynn Di xi e Posting Account or
Sam s Posting Account is.

American had the burden of comng forward with a prim
facie case to show what the terns were for the industry as a
whole. By comng forward with evidence of what clearly appears
to be only a small portion of that industry, American |left a
significant doubt in the Court’s m nd about what is the
i ndustry-wi de practice of paynent for goods received. Perhaps
the custoner accounts provided were in fact a | arge percentage
of the industry, but there was no testinony of that, and a
surface review of the accounts presented in exhibits 17, 18 and
19 conpared with the “Current Client” list in exhibit 16
strongly suggests that the accounts presented are a small

percentage of the total industry. Nor did Anerican present
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credi bl e evidence, although it obviously suggested otherw se,
that the apparently small sanple presented to the Court in
exhibits 17, 18 and 19 was representative of the rest of the
industry. Simlarly, M. Kite's vague and anecdotal exanples
of paynment practices did not address the overall market
sufficiently, and M. Delfield admtted that typical times for
payment of accounts receivable were July 31 and January 31.
American had available to it all the information that the Court
needed to make a judgnment about the industry as a whole, and
chose not to present it. At the end of the defense case, the
Court was |eft unpersuaded; the Court strongly suspects that a
full presentation of the industry-w de statistics would have
supported the Trustee's position rather than American’s. In
ot her words, Anerican failed to nmake a prim facie case for its
8§ 547(c)(2)(C) defense.

The foregoing analysis applies also to the paynment of the
i nvoi ces for the deliveries from Decenmber 18 through 23,
shortly before the Decenmber 27 check was cut. Even if it did
not, however, the Court finds persuasive the testinony

present ed by Sandra Dunl ap, Ken Fine and Judy Baker, all of

10 I ndeed, M. Kite candidly stated that Furrs al ways paid
outside the industry standard, and that it would not be
ordi nary course of business to not pay a bill for |ack of
noney.
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whom worked in the “back office” of Furrs during the critical
nmont hs and years leading up to the filing. Wat they descri bed
for the years and nonths preceding the filing was |like the | ast
days in a bunker: checks printed out on the due date for
mai | i ng but stored because there was no noney to cover them
storage of these checks originally in a nmanager’s bathroom
until they became so nunerous that file cabinets and a separate
sof tware program were required to keep tack of them (resulting
in an accounting programto override the accounting program
that paid the invoices); an ad hoc conmttee of top-I|level and
depart ment managers sel ecting which vendor accounts woul d be
paid in order to maintain a mninmal |evel of product on the
shel ves, cash forecasts prepared to aid the ad hoc committee in
determ ni ng how nuch noney was avail able to pay vendors,
voi di ng and reissuing checks to those vendors who were to be
pai d, $20-40 million of held checks in Decenber 2000, constant
collection calls fromvendors, vendors having Furrs on credit
hol d, and shelves going bare. In this context, paynment of the
Ameri can invoices for the Decenmber 2000 deliveries as part of
the $83,977.99 paynent cannot possibly be construed as

“ordinary business terns”. 1!

11 Section 547(c)(2)(C) does not by its terns require that
the creditor know what the debtor’s circunstances are when the
paynment is made. It would therefore be irrelevant if Anerican
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I n consequence, the Court finds that Anerican has fail ed
to neet its burden of proof for its ordinary course of business
def ense. This being the case, the Court need not consider
whet her American met its burden of proof on the *“subjective
test” of 8§ 547(c)(2)(B).

8 547(c)(4) defense (subsequent new val ue):

“In order to qualify for the new val ue defense, the

creditor nust prove: (1) new val ue was given to the debtor

after the preferential transfer; (2) that the new val ue was

unsecured; and (3) that it remained unpaid.” Rushton v. E & S

Int'l Enterprises, Inc. (In re Eleva, Inc.), 235 B.R 486, 488-

89 (10th Cir. B.A P. 1999), citing Msier v. Ever-Fresh Food

Co. (Inre IRFM Inc.), 52 F.3d 228 (9th Cir. 1995). (LREMin

turn cites the semnal ruling on 8 547(c)(4), Garland v. Union

Electric Co. (In re Garland), 19 B.R 920, 926, 928-29 (Bankr.

E.D. Mo. 1982)). For the purposes of section 547(c), the
creditor extends new val ue when the goods are shipped. 1In re

Eleva, Inc., 235 B.R at 489. There was no direct testinony

about whet her the dates of deliveries of product in Exhibit D
refl ect when the | oads of product were shipped, or when they

arrived at the stores, although given the testinony that

were never told or |earned of Furrs' lack of cash and
resulting crisis-node operations.
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shi pments were recorded in the accounting system when they were
received at the store or warehouse'?, it is likely that they
were shipped earlier than appears on Exhibit D. Neverthel ess,
the parties stipulated that “Defendant (i) provided new val ue,
and/or (ii) picked up unsold product and issued to Furr’s
credit menos, on the dates, and in the ampunts, set forth on
Furr’s Exhibit D.” Stipulated Facts no. 6 (doc 65). G ven the
difficulty of establishing the shipping dates, the Court wll
accept the parties’ stipulation.

"[ S] ubsequent advances of new value may be used to offset
prior...preferences. A creditor is permtted to carry forward
preferences until they are exhausted by subsequent advances of

new value." Mosier, 52 F.3d at 232. See also WIllians v.

Agana _Systens, Inc. (In re Mcro |Innovations Corp.), 185 F. 3d

329, 336-37 (5th Cir. 1999); Crichton v. Weeling Nat'l Bank

(In re Meredith Manor, Inc.), 902 F.2d 257, 258 (4th Cir.

1990) . 13

2 The fireworks were shipped directly to each store,
rather than to the warehouse. Conpare Exhibit E (Direct Store
Deliveries) with Exhibit D (Total Receipts/Returns col um).

13 Four exanples are as follows: (a) $10 preference
payment (day 90), $5 of new value (day 70) and $3 of new val ue
(day 65) = trustee recovers $2 as a preference; (b) $10
preference (day 90), $5 of new value (day 70), $3 of new val ue
(day 65), and $4 preference paynent (day 60) = trustee
recovers $6 as a preference; (c) $10 preference (day 90), $5
of new value (day 70), $3 of new value (day 65), $4 preference
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The four deliveries of product valued at $9, 358.70 delivered on

Decenmber 27 and 29 and on January 3 and 4, cannot be credited

agai nst the Furrs paynment of $83,977.99 on January 4 because

they were not “subsequent”. After January 4 and before

February 8, 2002 (the petition date), Anerican shipped

$7,149. 48 of product to Furrs. This entire $7,149.48 can be

fully applied against the earlier preferences as a defense,

| eaving a net preference of $98,539.89 - $7,149.48, or

$91, 390. 41. 4

8§ 547(c) (1) defense (contenporaneous exchange of val ue):
American also raised the affirmtive defense of §

547(c) (1), asserting a contenporaneous exchange of value for

some of the transactions. 1

paynent (day 60) and $5 of new val ue (day 40) = trustee
recovers $1 as a preference; and (d) $10 preference (day 90),
$5 of new value (day 70), $6 of new val ue (day 65), $4
preference paynment (day 60) and $1 of new val ue (day 40) =
trustee recovers $3 as a preference.

¥ This ampunt differs fromthe parties’ $89,722.11 figure
by $1,668.30, which is the total of the January 3 and 4
shi pments of $897.18 and $771.12. Ms. Kefauver testified that
Exhibit D was prepared in a way that the date of the
$83,977.99 paynent coul d be changed to another date and the
preference could still be calculated. It is for this reason
t hat the Court has not used the parties’ stipulation
concerning the “net” preference.

5 The trustee nmay not avoid under this section a
transfer--
(1) to the extent such transfer was--
(A) intended by the debtor and the creditor to
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Section 547(c)(1) protects transfers from attack
if (1) the preference defendant extended new value to
the debtor, (2) both the defendant and the debtor
i ntended the new val ue and reciprocal transfer by the
debtor to be contenporaneous and (3) the exchange was
in fact contenporaneous.

5 Alan N. Resnick & Henry J. Sommer, Collier on Bankruptcy 1

547.04[ 1], at 547-47 (15th ed. rev.). The parties' intent to
make a cont enporaneous transfer is an essential elenent of a

section 547(c)(1) defense. Lowey v. UP.G Inc. (Inre

Robi nson Bros. Drilling, Inc.), 877 F.2d 32, 33 n.1 (10th Cir.

1989). See also Harrah's Tunica Corp. v. Meeks (In re

Arnstrong), 291 F.3d 517, 525 (8th Cir. 2002) (parties' intent

is the critical inquiry) (quoting Oficial Plan Comm V.

Expeditors Int'l of Washington. Inc. (In re Gateway Pacific
Corp.), 153 F.3d 915, 918 (8th Cir. 1998).) The section

protects transfers that do not result in dimnution of the
estate because unsecured creditors are not harned by the
transfer if the estate was replenished by an infusion of assets
that are of roughly equal value to those transferred.

Manchester v. First Bank & Trust Co. (Iln re Moses), 256 B.R

641, 652 (10th Cir. B.A. P. 2000).

or for whose benefit such transfer was nmade to
be a contenporaneous exchange for new val ue
given to the debtor; and

(B) in fact a substantially contenporaneous
exchange; . .
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Ameri can argued that a small nunber of transactions
totaling about $5,250 net the standards for this defense.
Apparently that figure refers to product deliveries of $897.18
on January 3, 2001, $771.12 on January 4, $1,352.56 on January
5, and $2,196.96 on January 6. These deliveries followed the
$83,977.99 paynent, credited on Exhibit D on Decenmber 30.1
American argued that the nmere issuance of the check constituted
evidence of the parties’ shared intent to make a
cont enpor aneous exchange. That of course cannot be the
standard, since it would nean that every paynent nmade by a
debt or woul d be treated as nmeeting the standard for a
cont enpor aneous exchange of value. Anerican also argued that
Ken Fine, the Furrs enpl oyee who devel oped and ran the
aut omat ed check-hol ding systemfor Furrs, shared an intent with
American that the $83,977.99 paynent was intended to cover
specific recent deliveries of product. Nothing in the evidence
presented at trial supports that assertion for any of the
deliveries that were made. | n consequence, the 8 547(c) (1)
defense nust fail.

CONCLUSI ON:

Before and during the trial, a variety of issues arose

1 OF course, the total of $5,250 is reduced when the
paynment is credited on January 4 instead.
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whi ch the Court does not need to decide. For exanple, American
chal | enged the expertise of Arthur “Buzz” Doyle as an expert
witness. Since M. Doyle testified in support of the Trustee’'s
rebuttal case, the testinony is irrelevant to the disposition
of the matter. Anmerican also charged Furrs with spoliating
evi dence by not doing a better job of preserving its records.
But because the information allegedly |ost — records from
cal endar years 1999 and 2000 — woul d bear on the issue of the
course of dealing between Furrs and American under 8§
547(c)(2)(B), the so called “subjective test”, and because the
Court’s disposition of the issue of the “objective” test under
8 547(c)(2)(C) resolves the question of the 8 547(c)(2)
def ense, there is no need to consider the spoliation issue
ei t her.

Thus, for the foregoing reasons, the Court finds that
j udgnment shoul d be awarded in favor of the Trustee and agai nst
American in the principal amunt of $91, 390.41, together with
costs. Since the conplaint did not ask for prejudgnment
interest, only post judgnent interest at the federal statutory
judgnment interest rate is awarded, pursuant to 28 U S.C. 8§

1961(a). A judgnent consistent with this opinion will issue.
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