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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
VDP, | NC.,
Debt or. No. 11-01-17042 SL
VDP, | NC.,
Pl aintiff,
V. Adv. No. 02-1239 S

KENDAL M EMERY, et al.
Def endant s.

MEMORANDUM OPI NI ON ON MOTI ON
TO AMVEND COVPLAI NT AND ORDER DENYI NG SAME

This matter is before the Court on the Plaintiff’s Mtion
to Anmend Conpl aint (doc. 78) and the objections thereto filed
by Defendants Ri chnond and Wight (docs. 81 and 84), Defendant
Emery (doc. 83), and Defendant Lalla (doc. 85). Plaintiff is
represented by its attorney Steven Schm dt. Defendants
Ri chmond and Wight are represented by their attorney Kathl een
Bl ackett. Defendant Enery is self-represented. Defendant
Lalla is represented by her attorney Brad Eubanks. For the
reasons set forth below, the Court finds that it should deny
t he noti on.

DI SCUSSI ON

Amended and suppl ement al pl eadi ngs are governed by
Federal Rule 15. That rule provides, in relevant part:
(a) Amendnents. A party may anend the party's

pl eadi ng once as a matter of course at any tine
before a responsive pleading is served or, if the



pl eading is one to which no responsive pleading is
permtted and the action has not been placed upon
the trial calendar, the party may so anend it at any
time within 20 days after it is served. Oherwi se a
party may anend the party's pleading only by | eave
of court or by witten consent of the adverse party;
and | eave shall be freely given when justice so
requires.

(d) Suppl enmental Pleadings. Upon notion of a party
the court may, upon reasonable notice and upon such
terns as are just, permt the party to serve a
suppl enent al pl eading setting forth transactions or
occurrences or events which have happened since the
date of the pleading sought to be suppl enented.
Perm ssion may be granted even though the original
pl eading is defective in its statenent of a claim
for relief or defense.

The Tenth Circuit Court of Appeals gives gui dance on
reviewi ng notions to amend under Rule 15(a):

Several factors are typically considered by the

courts in determ ning whether to all ow anendnent of

a conpl ai nt.
These include whether the amendnent will result
i n undue prejudice, whether the request was
unduly and inexplicably delayed, was offered in
good faith, or that the party had sufficient
opportunity to state a claimand failed. \Were
the party seeking anendnment knows or shoul d have
known of the facts upon which the proposed
amendnent i s based but fails to include themin
the original conplaint, the notion to anmend is
subj ect to denial.

Unti nmeliness alone may be a sufficient basis for

deni al of |eave to anmend.

Las Vegas |l ce and Cold Storage Co. v. Far West Bank, 893 F. 2d

1882, 1185 (10t Cir. 1990)(Affirm ng District Court’s deni al
of notion to anmend conplaint to include claimfor punitive
damages because it was untinely, would substantially broaden
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the issues for trial, and because the factual basis for the
claimwas known at the tine the conplaint was filed.)
The Tenth Circuit also offers guidance on the treatnent

of motions to supplement under Rule 15(d).

Rul e 15(d) gives trial courts broad discretion to
permt a party to serve a supplenmental pleading
setting forth post-conplaint transactions,
occurrences or events (Gllihan v. Shillinger, 872
F.3d 935, 941 (10" Cir. 1989)). Such authorization
“shoul d be liberally granted unl ess good reason

exi sts for denying |eave, such as prejudice to the
defendants.” |d.

VWal ker v. United Parcel Service, Inc., 240 F.3d 1268, 1278

(10th Cir. 2001).

Di scovery was cl osed, [Defendant] was ready for

trial or for the alternative of summary judgnent,

and it had in fact noved for summary judgnent on all

of [Plaintiff’s] claims. [Plaintiff’s] proposed new

cl ai m woul d have required additional discovery and

precl uded the entry of a final judgnment order when

the original clainms had been resolved via summary

judgment or trial.
ld. (Affirmng that portion of District Court’s order denying
Plaintiff’s notion to amend conpl ai nt.)

Regardi ng prejudice to the opposing party, the Courts
consi der whether the new claimwould 1) require the opponent
to expend significant additional resources to conduct

di scovery and prepare for trial, 2) significantly del ay

resol ution of the dispute, or 3) prevent the plaintiff from

timely filing an action in another court. Sidari v. Ol eans
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County, 169 F.Supp.2d 158, 162-63 (WD. N.Y. 2000)(citing

Bl ock v. First Blood Assoc., 988 F.2d 344, 350 (2" Cir.

1993)) .

An additional requirenment set forth by nost courts to
address the issue is that the supplenental pleading nust have
sonme relationship to the original matter. See 6A Wight &
MIler, Fed. Prac. & Proc.2d 88 1504 (“[T]he courts typically
require sonme relationship between the original and the |ater
accruing material.”), 1506 (“[When the natters alleged in a
suppl enent al pl eading have no relation to the claimoriginally
set forth and joinder will not pronote judicial econony or the
speedy disposition of the dispute between the parties, refusal
to allow the supplenental pleading is entirely justified.”).

See also Quarantino v. Tiffany & Co., 71 F.3d 58, 66 (2" Cir.

1995) (“Again, leave to file a supplenmental pleading should be
freely permtted when the supplenental facts connect it to the

original pleading.”)(Citations omtted.); Keith v. Vol pe, 858

F.2d 467, 474 (9'h Cir. 1988)(“Wile some relationship nust
exi st between the newly alleged matters and the subject of the
original action, they need not all arise out of the sane

transaction.”)(quoting 3 J. Moore, More's Federal Practice

115.16[3] (1985).); Rowe v. United States Fidelity and

Guaranty Co., 421 F.2d 937, 943 (4t" Cir. 1970)(“[T]he matters
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stated in a supplenental conplaint should have sonme rel ation
to the claimset forth in the original pleading.”); Albrecht

v. Long Island Railroad, 134 F.R. D. 40, 41 (E.D. N Y. 1991):

Rul e 15(d) of the Federal Rules of Civil Procedure
provides for a notion to suppl ement pleadings so as
to include subsequent occurrences which are rel ated
to the original conplaint and do not prejudice the
opposing party. A supplenental pleading is designed
to cover matters that occur subsequent to the filing
of the conmplaint, but pertain to the original

pl eadi ngs. Thus, under Rule 15(d), a party may
suppl enment the original pleading to include
subsequent occurrences which are related to the
claimpresented in the original conplaint, absent
prejudice to the nonnoving party.

(Citations omtted.)
Finally, the Tenth Circuit has stated that it is inproper

inruling on a plaintiff’s nmotion to anmend to rely on a

def endant’ s pl eadings to nmake factual findings. Las Vegas lce

and Cold Storage Co., 893 F.2d at 1184-85.

PLAI NTI FF* S COVPLAI NT

Plaintiff filed its conplaint on Septenber 12, 2002. It
has two counts: 1) for turnover of estate “funds”!, seeking a
turnover of various itenms of property from defendants under 11

U S.C. 8 542; and 2) for injunctive relief, seeking to enjoin

1 Al'though Count 1 is entitled “Turnover of Estate Funds”,
there is no reference to funds in the factual allegations.
Rat her, f 14 states “Such property of the Estate consists of
conputer hardware and software.” and f 15 states “Such
property also consists of object and source code of
Plaintiff's current and future software products.”
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def endants from ever using any of the property, and for an
accounting and return of the property. The conplaint on its
face does not seek nonetary danmages. The Order Resulting from
Pretrial Conference (doc. 28) fixed a discovery deadline of
May 9, 2003. In a May 13, 2003 final pretrial conference, the
Court extended the discovery deadline to July 18, 2003. See
Order (doc. 63). The Court held another Final Pretrial
Conference on August 12, 2003, and further extended discovery
by allow ng depositions to take place on Septenmber 22 and 23,
2003. See Clerk’s Mnutes (doc. 64); Order (doc. 67). The
Court held another Final Pretrial Conference on Septenber 30,
2003, and fixed a deadline for filing notions for summary

j udgnment of Novenber 10, 2003. See Clerk’s Mnutes (doc. 66).
On Novenber 10, 2003, three of the Defendants filed notions
for summary judgment (docs. 69, 70, 72), and on Novenber 12,
2003, the fourth Defendant filed his notion for sunmary
judgnment (doc. 80). Also on Novenber 10, 2003, Plaintiff
filed four nmotions for sunmary judgnment (docs. 73, 75, 76, 77)
and a notion to dism ss a counterclaim(doc. 74). On Novenber
10, 2003, Plaintiff also filed a Motion to Anend Conpl ai nt
(doc. 78).

THE AMENDED COMPLAI NT
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The Amended Conpl aint repeats the sane first two counts
as the original conplaint and seeks to add three additional
counts. First, Count 3 is entitled “Prima Facie Tort”. Count
3 is only directed at Defendant Enmery and describes 5 acts
t hat occurred “during the pendency of the associ ated Chapter
11 case” (1 28-32). These acts are 5 allegations that M.
Emery “told a third person” things about the Debtor or its
Presi dent that were arguably false or msleading. Plaintiff
al l eges that the acts were intentional, lawful acts nade with
the intent to injure the Plaintiff, injured Plaintiff, and
were not justified. Second, Count 4 is entitled “Civil
Conspiracy.” Count 4 is directed to all defendants. It
al | eges that defendants inproperly acquired the property as
described in Counts 1 and 2, with the notivation to put
Plaintiff out of business. (1 38, 39). Plaintiff alleges
t hat the defendants conspired to acconplish an unl awf ul
pur pose, and enpl oyed an unl awful neans to acconplish the
purpose, and that Plaintiff was damaged (1Y 40-44). Third,
Count 5 is entitled “Intentional Interference”. Count 5 is
also directed to all defendants. Paragraph 46 states that
Plaintiff seeks to continue its operations and reorganize
under the laws of the United States. Paragraph 47 and 48

state that the acts and/or om ssions of Defendants have
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intentionally and inmproperly interfered with Plaintiff’s
prospective contractual relations, and that as a result,
Plaintiff has been damaged.
ANALYSI S

Counts 3 and 5 allege actions that have occurred after
t he bankruptcy and after the filing of this adversary
proceedi ng. Therefore, they are “suppl enental pleadings”
under Rule 15(d). Count 4 is based on the sanme acts all eged
in Counts 1 and 2, but is seeking to establish an alternative
remedy to those clainmed in the original conplaint. Therefore,
Count 4 is governed by Rule 15(a).

| . Count 3 (Priman Facie Tort)

Proposed Count 3 is unrelated to Counts 1 or 2 in the
original conplaint. Count 3 seeks tort damages. Counts 1 and
2 are based on turnover of property and injunction from using
the property. Sone relationship nore than an identity of
parties is required. See Keith, 858 F.2d at 474. See al so
Al brecht, 134 F.R D. at 41.

Count 3 is also directed at only one of four defendants.
Trial of Count 3 together with 1 and 2 woul d waste the other
Def endants’ and their attorneys’ tinme. |t therefore would not

be a convenient trial unit.
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Al l owi ng Count 3 at this point would require significant
resources to conduct discovery and prepare for trial.
Di scovery on the turnover and injunction counts is already
closed. The facts required to prove or defend agai nst the
prima facie tort are unrelated to existing counts. Discovery
woul d basically have to start all over. Allow ng Count 3 at
this point would al so delay resolution of the entire case.
Di scovery, having been extended repeatedly, is now cl osed.
Motions for summary judgnment have been filed and ruled on. The
case is ready to set for trial. Finally, disallow ng Count 3
will not prevent Plaintiff fromseeking relief for this tort
claimeither in a separate adversary proceeding or in the state
courts.

1. Count 4 (Conspiracy)

As the District Court found in Las Vegas lce and Col d

Storage Co., 893 F.2d at 1184, this Court finds that the

proposed anmendnment is untinmely, would substantially broaden the
issues for trial, and that the factual basis for the claimwas
known to the Plaintiff at the time the conplaint was fil ed.
Proposed Count 4 is, essentially, an alternate theory of
recovery for the sanme facts alleged in Counts 1 and 2. These
facts were known to Plaintiff at the time of the conplaint. No

new facts are alleged, other than a claimthat defendants

Page - 9-



“conspired”. § 42. And, this new allegation should have been
obvi ous from day one.

Di scovery is conplete. The issue of damages woul d not
have been the subject of previous discovery because damages
were not alleged in Counts 1 and 2. Therefore, allow ng a new
count for damages? at this point would require parties to redo

all the discovery, causing a great expenditure of tinme and

expense. It is not credible that the issue of damages did not
arise early on in the case. It is too late to add that claim
now.

[11. Count 5 (Intentional Interference)

Proposed Count 5 is unrelated to Counts 1 or 2 in the
original conplaint. Count 5 seeks tort damages for
interference with prospective contracts. Counts 1 and 2 are
based on turnover of property and injunction fromusing the
property. Sone relationship nore than an identity of parties

is required. See Keith, 858 F.2d at 474. See also Al brecht,

134 F.R D. at 41.

2 The elements to establish civil conspiracy are: 1) a
conspiracy between two or nore individuals existed; 2) that
specific wongful acts were carried out by the defendants
pursuant to the conspiracy; and 3) that plaintiff was danaged
as a result of such acts. Ettenson v. Burke, 130 NNM 67, 72,
17 P.3d 440, 445 (Ct. App. 2000)(citing Silva v. Town of
Springer, 121 N.M 428, 912 P.2d 304 (Ct. App. 1996)).
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Al'l owi ng Count 5 at this point would require significant
resources to conduct discovery and prepare for trial.
Di scovery on the turnover and injunction counts is already
closed. The facts required to prove or defend agai nst the
interference with contract claimare unrelated to existing
counts. Discovery would basically have to start all over.
Al'l owi ng Count 5 at this point would al so delay resol uti on of
the entire case. Discovery, having been extended repeatedly,
is now closed. Modtions for summary judgnent have been fil ed
and ruled on. The case is ready to set for trial. Finally,
di sallowi ng Count 5 will not prevent Plaintiff from seeking
relief for this tort claimeither in a separate adversary
proceeding or in the state courts.

CONCLUSI ON

The Court finds that the Motion to Anend Conplaint is not
wel | taken and wi |l be deni ed.
ORDER

I T 1S ORDERED that Plaintiff’s Mdtion to Anmend Conpl ai nt

(doc. 78) is denied.

L
B

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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| hereby certify that on October 15, 2004, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or miiled to the listed counsel and/or parties.

St even Schm dt
PO Box 27706
Al buquer que, NM 87125-7706

Kat heri ne N Bl acket't
PO Box 2132
Las Cruces, NM 88004-2132

Br adf ord H Eubanks

PO Drawer 1837

Las Cruces, NM 88004-1837
Kendal M Enory

1105 W I | ow
Las Cruces, NM 88001
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