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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
CYNTHI A M STEARNS,
Debt or . No. 7-02-16222 SS
NATI ONAL PRI NTI NG AND PACKAG NG,
Pl aintiff,
V. Adv. No. 02-1293 S

CYNTHI A M STEARNS,
Def endant .

MEMORANDUM OPI NI ON AND ORDER ON PLAI NTI FF' S
MOTI ON FOR SUMVARY JUDGVENT

This matter is before the Court on Plaintiff’s Mtion for
Summary Judgrment?! (doc. 33)(“Mdtion”) and acconpanyi ng
docunents: Menorandum Brief which contains a statement of
mat erial facts (doc. 34), Exhibits (doc. 35), Supplenment (doc.
37) and Errata (doc. 38). At a status conference held on
April 9, 20042 the Court ordered Defendant to file a response
to the Motion by April 13, 2004 at 5:00 p.m and authorized

Def endant to file her response via facsimle to the Court’s

Def endant’ s response to the Motion for Summary Judgnent
requests that the Court deny the Motion because it was not
filed by the March 1, 2004 deadline set out in the Order
Resulting from Final Pretrial Conference (doc. 32). The
docket in this case indicates that the Mdtion was in fact
filed on March 1, 2004 and was therefore tinely.

Plaintiff’s certificate of service on the Mtion
indicates it was served on February 28, 2004. Defendant’s
response was due no later than 23 days after service. See NM
LBR 7056-1 (response due in 20 days) and Fed. R Bankr. P.
9006(f)(add 3 days if served by mail). Defendant's response
was al ready overdue at the time of the status conference.



Chambers, and ordered Plaintiff to file a reply by April 15,
2004, also by facsimle. Defendant served a response to the
Motion on Plaintiff’s counsel but did not fax it to or file it
with the Court. On April 14, 2004 Plaintiff filed a reply,
and al so provided the Court with a copy of Defendant’s
response. For the reasons that are nore fully set out bel ow,
the Court finds that Plaintiff’s Mdtion is not well taken and
shoul d be denied. This is a core proceeding in which the
Bankruptcy Court can enter final orders and judgnents. 28

U S.C. § 157(b)(2)(l) and (J).

Plaintiff filed this adversary proceedi ng on Decenber 6,
2002, three days before the deadline for conplaints objecting
to di scharge or dischargeability. The conplaint was titled
"Conpl ai nt objecting to discharge and di schargeability" and
stated as its only claimfor relief "nondi schargeability
pursuant to 11 U. S.C. 8§ 523(2)(B)" [sic] and the prayer for
relief requested that the Court "deny Debtor's discharge" and
except Plaintiff's debt from discharge. Through an error in
t he Bankruptcy Clerk's office, discharge was prematurely
entered on Decenber 16, 2002 and the case was cl osed.

Def endant filed her answer on Decenber 30, 2002. On January
29, 2003, Plaintiff filed an "Amended Conpl aint Objecting to

Di schargeability of Debt Pursuant to Section 523" that stated
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as its only claimfor relief "nondischargeability pursuant to
11 U.S.C. § 523(2)(B)" [sic] and again requested that the
Court "deny Debtor's discharge" and except Plaintiff's debt
from di schar ge.

Nei t her the original Conplaint nor the First Amended
Conpl ai nt state any grounds under which the Court could deny a
di scharge under 11 U.S.C. 8§ 727. Rather, the conplaints
al |l ege that defendant had provided an allegedly false
financial statement to them and made m srepresentations of the
goi ng concern status of her business in connection with an
extension of credit fromPlaintiff to Defendant.

Plaintiff's Mdtion for Summary Judgnent seeks to "revoke”
Debtor's discharge under 11 U S.C. 8§ 727(d)(1) based on
information it obtained during discovery relating to the
Debtor's val uati on of her businesses on the bankruptcy
schedules filed in the case. This Sunmary Judgnent notion is
the first mention in the case of Plaintiff's theory of
revocation of the discharge.

SUMVARY JUDGVENT

Sunmary judgnment is proper when there is no genuine issue
as to any material fact and the noving party is entitled to a
judgnment as a matter of |law. Bankruptcy Rule 7056(c). 1In

determ ning the facts for summary judgnment purposes, the Court
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may rely on affidavits nade with personal know edge that set
forth specific facts otherw se adm ssible in evidence and
sworn or certified copies of papers attached to the
affidavits. Fed.R Civ.P. 56(e). When a notion for summary
judgnment is made and supported by affidavits or other

evi dence, an adverse party may not rest upon nere all egations
or denials. 1d. The court does not try the case on conpeting
affidavits or depositions; the court's function is only to

determine if there is a genuine issue for trial. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249 (1986). The novant
must establish 1) the lack of a genuine disputed materi al
fact, and 2) entitlenent to judgnent as a matter of law. The
Court nust also draw all legitimate inferences in the
nonnovant's favor, and nust not weigh the evidence. Bell v.

FDIC (In re Collins Securities Corp.), 145 B.R 277, 282

(Bankr. E.D. Ark. 1992).
Summary judgnent practice in New Mexico is governed by
Local Rule 7056-1, which provides in relevant part:

The menorandum i n support of the notion shall set
out as its opening a concise statenent of all of the
material facts as to which novant contends no
genui ne i ssue exists. The facts shall be nunbered
and shall refer with particularity to those portions
of the record upon which novant relies.

A menorandum i n opposition to the notion shal
contain a concise statenent of the material facts as
to which the party contends a genui ne issue does
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exist. Each fact in dispute shall be nunbered,

shall refer with particularity to those portions of
the record upon which the opposing party relies, and
shal |l state the nunber of the novant’s fact that is
di sputed. AlIl material facts set forth in the
statenment of the nmovant shall be deenmed adm tted

unl ess specifically controverted.

In Jaxon v. Circle K Corp., 773 F.2d 1138, 1140 (10th

Cir. 1985) the Tenth Circuit addressed the issue of a pro se
plaintiff's response to a notion for sunmary judgnent. The
pro se plaintiff had not understood the technical aspects of
the notion, and the Court stated:

"The rights of pro se litigants require careful
protecti on where highly technical requirenents are
i nvol ved, especially when enforcing those

requi renments mght result in a loss of the
opportunity to prosecute or defend a lawsuit on the
merits.

"District courts nust take care to insure that pro
se litigants are provided with proper notice
regardi ng the conpl ex procedural issues involved in
sunmary judgnent proceedi ngs."”

ld. (quoting Garaux v. Pulley, 739 F.2d 437, 439 (9th Cir.

1984). On the other hand, the Tenth Circuit has al so
cautioned that while a pro se litigant's pleadings are to be

construed liberally and held to a |l ess stringent standard, "we
do not believe it is the proper function of the district court
to assunme the role of advocate for the pro se litigant." Hall

v. Bellnon, 935 F.2d 1106, 1110 (10th Gir. 1991).

Finally, a notion for summary judgnment shoul d not be
granted sinply because there is no opposition, even if the
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failure to oppose the notion violates a local rule. Hibernia

Nat 'l Bank v. Admi nistracion Central Sociedad Anonim, 776

F.2d 1277, 1279 (5th Cir. 1985). The burden remins on the
novant to establish absence of a triable fact and entitl enent
to judgnment as a matter of |aw.
DI SCUSSI ON

First, the Court will refrain fromentering sumrmary
judgnment on a theory of the case that has not appeared in any
of the papers filed in the case up to this point. Wile it is
not uncommon to all ow anendnment of the pleadings to conformto
t he evidence at trial, in that situation the non-novant has
had an active opportunity to contest the evidence presented.

Second, and perhaps nore to the point, the Court finds
that the facts established by the nmotion for summary judgnent
do not clearly denonstrate Plaintiff is entitled to judgnent.
To prevail on its theory of 8 727(d)(1) Plaintiff nust
establish that the discharge was procured through fraud.
VWil e proof of fraud is often circunstantial, the evidence
presented in this case so far does not establish fraudul ent
intent on the part of the Defendant. Plaintiff established
t hat Defendant |isted the value of her business at $1.00. The
affidavit of Terry Vitale (Exhibit O values the business,

based on gross revenues al one, at $160, 000 to $240, 000. But,
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there is no evidence in the record of what the business' debts
were. Commopn sense woul d indicate that if a business had
significant debts it would be worth | ess than a conmpany with
no debts even if both had the same revenues. The Court does
not believe that the discrepancy between Defendant's and

Plaintiff's val ues establishes prina facie fraud. Al so, while

perhaps inartfully drafted and not in the formof an
affidavit, Defendant's response to the notion questions the
value attributed by Plaintiff on the petition date.

Finally, whether a debtor’s discharge should be revoked
necessarily raises the question of the debtor’s intent in
engagi ng in the conduct alleged to lead to a revocati on.

E.q., Swartz v. Spears (ln re Spears), 291 B.R 825, 828

(Bankr. C.D. Ill. 2003) (“Plaintiff must establish that the
Def endant acted with a knowing intent to defraud.”) (Citation
omtted.) The Mtion does not directly address this issue,
and in any event the question of intent is rmuch nore (perhaps
only, in this case) accurately determ ned by taking live
testimony fromthe Debtor.

As a final note, the Court notes that the parties seemto
share a consi derabl e confusi on about what it is they are
intending to try at the upcomng trial. |In consequence, at

t he beginning of the trial, Plaintiff needs to be prepared to
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state succinctly what section of the Code it is proceeding
under, and what relief it seeks, and Defendant needs to be
prepared to say what she thinks the issues are.
| T 1S THEREFORE ORDERED that Plaintiff’s Mtion for
Summary Judgnent is denied.
s
AL

Janes S.“Sfarzynsw
Uni ted States Bankruptcy Judge

| hereby certify that on April 16, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the follow ng:

Chri stopher M Gi nmer
PO Dr awer 9570
Santa Fe, NM 87504 -9570

Patrick D Vel l one

1600 Stout St Ste 1100
Denver, CO 80202 -3160
Phone Nunber: 877-534-4499

Mat t hew M WOl f

1600 Stout St Ste 1100
Denver, CO 80202 -3160
Phone Nunber: 877-534-4499

Cynthia M Stearns
PO Box 1951
Santa Fe, NM 87501

Mg, & C;thluauﬁ

Mar y B. Anderson
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