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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
CAROLYN TAKHAR
Debt or . No. 11-02-12274 S
CAROLYN TAKHAR
Pl aintiff,
V. Adv. No. 03-1339 S

PEDRO A. ROVERO
Def endant .

ORDER GRANTI NG PLAI NTI FF* S
MOTI ON TO DI SM SS ADVERSARY PROCEEDI NG

This matter is before the Court on Plaintiff’s Mdtion to
Di sm ss Adversary Proceeding (doc. 20), Defendant’s Response
thereto (doc. 21) and Plaintiff’s Reply (doc. 23). Plaintiff
is represented by her attorney Moore & Berkson, P.C. (Ceorge
M Moore and Arin E. Berkson). Defendant is self-represented.
For the reasons set forth below, the Court finds that the
motion is well taken and should be granted.

First, the Court has taken judicial notice of the main

bankruptcy case, In re Carolyn Still Takhar, No. 11-02-12274

SS (Bankr. D. NNM). The chapter 11 plan was confirnmed by an
Order filed on May 28, 2004 (doc. 177) and docketed on June 1,
2004. No appeal was taken fromthat Order, and it becane
final. Relevant portions of the Chapter 11 Plan are set out

bel ow:

Pl an { Pl an provi si on




1.1.12 Effective date: The first day of the first nonth
next followi ng the date upon which an Order
confirmng this Plan becones final.

3.3 Class IIl F: The clains of Romero, secured by
Class F |clains of |ien against the Residence.

4.1 Hol ders of clains in Classes |, IlIl F, 11l G and
VII are not inpaired under this Pl an.

6.3 Class F: The clainms of Ronero, secured by clainms of
Class F |lien against the Residence, shall remain
uni npai r ed.
7.6 ... Debtor further reserves the right to prosecute
any cause of action arising under non-Bankruptcy
| aw, existing as of the filing of the Petition, or

accruing during the Proceeding, in any court of
conpetent jurisdiction subject to any applicable
statute of limtation.

8.1 The [ Bankruptcy] Court shall retain jurisdiction
after the Effective Date of this plan for al

pur poses provided for by the Code, by this Plan,
and under applicable law. ..

11.2.2 Al'l property of the bankruptcy estate ... shal
vest in the reorgani zed Debtor, subject only to the
liens and clains provided for in this Plan.

Plaintiff filed this adversary proceedi ng on Septenber
19, 2003, seeking a determ nation of the validity, extent and
priority of liens filed by Defendant agai nst several real
properties and i nprovenents, which had beconme property of the
estate. See 11 U S.C. 8 541(a). The properties include
certain apartnent projects |located in Taos, New Mexico
referred to as “Village Allegrias” and consists of Phases 1
t hrough 4, and a residence in Taos County, New Mexico referred

to as “165 Rinmview Road.” Plaintiff alleged that the clains
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of lien for Phases 1 and 2 and 165 Ri nvi ew Road were
transferred to Phases 3 and 4, by virtue of an Order entered
in Defendant’s own Chapter 11 bankruptcy (which was |ater
dism ssed.) The transfer of liens order was recorded with
Taos County, New Mexico. Plaintiff also alleged that the
clainms of lien were never valid under New Mexico | aw because
they | acked certain essential elements, were not tinmely filed,
and were not supported by the existence of any debt to

Def endant fromPlaintiff. Plaintiff demanded a decl aratory
judgnment that 1) Defendant had no valid |ien agai nst Phase 1
or 2 or 165 Rinview Road, 2) Defendant had no valid lien

agai nst Phase 3 or 4, and 3) Defendant had no secured claimin
Debtor’s chapter 11 case. Defendant did not file an answer,
and the Clerk entered default on Novenmber 3, 2003 (doc. 6),
and the Court entered default judgnment on Novenber 5, 2003
(doc. 7).

On December 16, 2003, Defendant filed a Mdtion to
Reconsi der Default Judgnent (doc. 8), alleging that he had
never been served with the Summons or Conplaint and had no
ot her know edge of the case. After several hearings, and an
affidavit (doc. 14) filed February 25, 2004, the Court set
aside the default (doc. 16) on March 19, 2004. Defendant

filed his answer (doc. 18) on April 6, 2004, denying the
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mat eri al all egations of the conplaint and seeking an Order
that his |liens on Phases 3 and 4 were valid and that he held a
secured claimon Phases 3 and 4. The Court conducted a
pretrial conference on April 13, 2004, set a discovery cutoff
dat e of August 13, 2004, and set a final pretrial conference
for August 17, 2004.

On July 15, 2004, Plaintiff filed her notion to disniss.
As grounds, Plaintiff clainms that the Chapter 11 Plan was
confirmed, Defendant’s claimis not inpaired under the Plan so
he can pursue his clainms in the state courts, that the matters
are purely issues of state law, and that all w tnesses are
| ocated in Taos County. Furthernmore, Plaintiff clainms that
mai ntaining this case in bankruptcy court will delay entry of
a final decree.

Def endant objects to dism ssal because he clainms that his
claimis valid and should be heard by the Bankruptcy Court,
whi ch has jurisdiction over clains. He also argues that once
Debtor filed for bankruptcy, all adversarial matters becane
i ssues of federal bankruptcy law. He also argues that this
adversary cannot be “pushed down to a |ower court”.

Plaintiff replies that this adversary is not an issue of
f ederal bankruptcy law, but rather is one purely of state |aw.

She al so argues that because the property revested upon
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confirmation, the property is no |onger estate property over
which this Court has jurisdiction. Plaintiff also points out
that she is not trying to “push” this case to another court,
but sinply seeks a voluntary dism ssal w thout prejudice that
woul d al | ow Defendant to seek his remedies, if any, under
state law. Allowing dismssal will facilitate closure of the
Chapter 11, which will save on quarterly US Trustee fees. As
an alternate theory, Plaintiff argues that the Court should
abstain fromhearing this matter.

DI SCUSSI ON

The Tenth Circuit case of Gardner v. United States (ln re

Gardner), 913 F.2d 1515 (10'" Cir. 1990) dictates the outconme
of this Motion to Dism ss. That Court noted that bankruptcy
courts have only the jurisdiction and powers expressly or by
necessary inplication granted by Congress. |1d. at 1517.
Bankruptcy courts have jurisdiction over “core proceedings,”
whi ch are proceedi ngs that have no existence outside the
bankruptcy. [d. at 1517-18. Actions that do not depend on
bankruptcy laws for their existence and which can proceed in
non- bankruptcy courts are not core proceedings. 1d. at 1518.
Bankruptcy courts al so have jurisdiction over “rel ated
proceedi ngs,” which are proceedings that could have been

brought in a district court or state court, provided that the
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out come coul d conceivably have an effect on the estate being
adm ni stered in the bankruptcy. 1d. The Tenth Circuit also
ruled that, while the bankruptcy courts have jurisdiction over
di sputes regarding property of the estate at the outset of a
bankruptcy case, when that property |eaves the estate the
court’s jurisdiction | apses and the property’ s relationship to
t he bankruptcy proceeding comes to an end. 1d. The Court did
recogni ze a possi bl e exception to this general rule, however,
i f the bankruptcy court cannot conplete adm nistrative duties
wi t hout resolving the dispute. [d.

This adversary proceeding is not or at |east no | onger a
“core proceeding.” The claimof lien and its validity are
purely matters of state law. The |ien could be enforced by
the state courts, and Debtor could have also chall enged the
lien in the state courts. Therefore, the Court only had
jurisdiction over this adversary as a “related to” action, the
out come of which could have inpacted on the estate.

In the Plaintiff’s bankruptcy case, the Plan was
confirmed and becane effective. At that point, all estate
property left the estate and revested in the “reorgani zed
debtor.” See Plan § 11.2.2. See also 11 U S.C. § 1141(b)
(“Except as otherw se provided in the plan or the order

confirm ng the plan, the confirmtion of the plan vests all of
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the property of the estate in the debtor.”) This nmeans that
the properties in question are no |onger part of the
“bankruptcy estate” because there is no estate |left after an
effective confirmation order. The Bankruptcy Court’s
jurisdiction therefore came to an end.

The exception noted by the Tenth Circuit, i.e., retention
of jurisdiction over the property if the bankruptcy court
cannot conplete adm nistration w thout deciding the dispute,
does not apply in this case. The Plan does not inpair
Defendant’s clains. See Plan Y 4.1 and 6.3. In other words,
Plaintiff’s Plan did not seek to change Defendant’s rights in
any way. Rather, it left Defendant’s rights intact. So, the
pl an can be fully adm ni stered wi thout addressi ng Defendant’s
rights or clains.

Finally, there is an additional reason to all ow
dismssal. Plan § 7.6 allows the Debtor to |litigate any non-
bankruptcy matter in any court with jurisdiction. Under 11
U S C 8§ 1141(a), the provisions of a confirnmed plan bind the
debtor and creditors, whether or not the creditors’ clainms are
i mpai red and whether or not the creditors have accepted the
pl an. Therefore, Defendant is bound by this provision of the
Pl an, which allows Plaintiff to pursue this matter in state

court, or not at all.
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Under st andabl y, Defendant is frustrated with this
devel opnent, particularly given that it was Debtor who
initiated the litigation. However, neither Debtor nor
Def endant noved this adversary proceeding along while the
Court still had jurisdiction (except that Debtor obtained a
default judgnment which Defendant nmanaged to get set aside).
And, in any event, the Plan provisions, coupled with the clear
| aw of the Tenth Circuit, conpel this result.
ORDER

| T IS ORDERED that Plaintiff’'s Mdtion to Dismss
Adversary Proceeding (doc. 20) is GRANTED.

| T 1S ORDERED that this adversary proceeding is dism ssed
wi t hout prejudice.

B

Jr h.l"ll

Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that on Novenber 4, 2004, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the listed counsel and/or parties.

CGeorge M Moore

PO Box 216

Al buquer que, NM 87103-0216
Pedro Ronero

Box 5284 ndcbu
Taos, NM 87571 %mmimv

Page - 8-



