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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JAMES M CHAEL PLI SKO,
Debt or . No. 7-03-19136 SR
FI RST NATI ONAL BANK OF OMAHA,
Plaintiff,
a2 Adv. No. 04-1056 S

JAMES M CHAEL PLI SKO,
Def endant .

MEMORANDUM OPI NI ON ON
MOTI ON TO DI SM SS COWVPLAI NT
-and-

ORDER DENYI NG SAME

This matter is before the Court on Defendant’s Mtion to
Di sm ss Adversary Conplaint (doc. 6), Plaintiff’s Response
(doc. 9) and Defendant’s Reply (doc. 12). Plaintiff appears
through its attorney Robert S. Cooper. Defendant appears
t hrough his attorney den L. Houston. This is a core
proceeding. 28 U.S.C. § 157(b)(2)(I).

Debtor filed his Chapter 7 petition on Decenber 4, 2003.
The deadline for filing conplaints to determ ne
di schargeability under Rule 4007(c) was fixed as March 22,
2004. On March 22, 2004, Plaintiff filed this adversary
proceedi ng seeking a determ nation of the dischargeability of
its debt under Section 523(a)(2)(A). The Clerk entered

di scharge and cl osed the bankruptcy case on March 29, 2004.



The sumons issued on March 30, 2004. Plaintiff served, by
first class mail, the Defendant, Defendant’s attorney, the
case trustee, and the United States Trustee, on April 2, 2004,
according to the Certificate of Service filed herein on April
6, 2004 (doc. 5).

Def endant noves to dism ss the adversary under two
theories: 1) lack of personal jurisdiction and |aches, and 2)
failure to state a claimfor relief under Section 523(a)(2)(A
because there are insufficient allegations to establish a
presunption of nondi schargeability under Section 523(a)(2)(C).
Both will be discussed.

LACK OF JURI SDI CTI ON AND LACHES

Def endant argues that the | ast charges on his account
were in October 2003, and that Plaintiff therefore had anple
time to file its adversary conpl aint and serve defendant

pursuant to Rule 7004(b)(9):. He clains that because the

'Rul e 7004 provides, in part:

(b) Service by first class mail

Except as provided in subdivision (h), in addition to the

met hods of service authorized by Rule 4(e)-(j) F.R Civ.P.

service may be made within the United States by first class

mai | postage prepaid as foll ows:

(1) Upon an individual other than an infant or inconpetent, by

mai ling a copy of the summons and conplaint to the

i ndi vidual's dwelling house or usual place of abode or to the
(continued. . .)
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summons and conpl aint were not served until after the
bankruptcy case was cl osed, he was no | onger anenable to
service under Rule 7004(b)(9) and that the Court | ost
jurisdiction over the adversary proceedi ng. Although the

Motion to Dism ss alleges |aches, it does not allege any

1(...continued)
pl ace where the individual regularly conducts a busi ness or
pr of essi on.

(9) Upon the debtor, after a petition has been filed by or
served upon the debtor and until the case is dism ssed or

cl osed, by mailing a copy of the summons and conplaint to the
debtor at the address shown in the petition or statenent of
affairs or to such other address as the debtor may designate
ina filed witing and, if the debtor is represented by an
attorney, to the attorney at the attorney's post-office

addr ess.

(e) Summons: tinme |imt for service within the United States
Service made under Rule 4(e), (g), (h)(1), (i), or (j)(2)

F.R. Civ.P. shall be by delivery of the sumpns and conpl ai nt
within 10 days after the summons is issued. If service is by
any authorized formof mail, the summons and conpl ai nt shall
be deposited in the mail within 10 days after the summons is
issued. If a summons is not tinmely delivered or muil ed,

anot her summons shall be issued and served. This subdi vision
does not apply to service in a foreign country.

(f) Personal jurisdiction

If the exercise of jurisdiction is consistent with the
Constitution and laws of the United States, serving a summopbns
or filing a waiver of service in accordance with this rule or
t he subdivisions of Rule 4 F.R Civ.P. made applicable by these
rules is effective to establish personal jurisdiction over the
person of any defendant with respect to a case under the Code
or a civil proceeding arising under the Code, or arising in or
related to a case under the Code.
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prejudi ce that has resulted or explained how a conpl ai nt
timely filed under Rule 4007(c) should be construed to, as a
matter of |aw, constitute prejudice.

Turning first to the | aches argunent, generally when a
[imtation period is set by statute, |laches will not be

i nvoked to shorten that period. United States v. Rodriguez-

Aguirre, 264 F.3d 1195, 1207-08 (10t" Cir. 2001). Courts do
recogni ze an exception to this general rule in “rare cases”,
however, if the defendant can denonstrate “an unreasonabl e
delay in asserting the claimand that the defendant was
materially prejudiced by the delay.” 1d. at 1208 (Citation
omtted. Enphasis in original.)

Def endant has not alleged or shown that this is one of
those rare cases. Plaintiff tinely filed its action within
the statute of limtations set out in Rule 4007(c). See also

Lucero v. Mntes (In re Montes), 177 B.R 325, 332 (Bankr.

C.D. Cal. 1994) (Adversary filed within tinme prescribed by Rule
4007(c) not barred by | aches.)

The Court will next address the service issue. The Court
does not read Rule 7004(b)(9) as establishing a deadline that
must be nmet to perfect service. Rather, 7004(b) describes who

must be served when service is by nmail. Rule 7004(e) sets

Page -4-



time limts for service on a defendant |ocated within the
United States. That subsection only requires that the summons
be mailed within 10 days of issuance. In this case, the

summons was so nmil ed. See also Western Surety Co. v. Daly

(In re Daly), 247 B.R 369, 375-76 (Bankr. S.D. N.Y.

2000) (Service of adversary need not be conplete within the
Rul e 4007(c) time limt as |long as sumons is served within 10
days of issuance.)

Furt hernmore, even assum ng Rule 7004(b)(9) did establish
a “time limt,” technically Rule 7004(b)(9) no | onger applied
after the case was closed, and therefore Plaintiff could have
served Defendant as an individual under Rule 7004(b)(1) (which
has no “time limt”), which it did.

Finally, Rule 7004(f) resolves Defendant’s personal
jurisdiction argunent. The summons and conpl ai nt were served
according to the Rules, so the Court has jurisdiction. Also,
the Debtor voluntarily submtted hinself to the jurisdiction
of the Bankruptcy Court by filing the petition, and the Court
has jurisdiction over conplaints to determ ne dischargeability
of debts.

SECTI ON 523(A) (2)
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For a creditor to prevail on a Section 523(a)(2)(A)? cause
of action, it nust prove all five elements of traditional
common | aw fraud:

(1) The debtor made representations;

2Section 523(a) provides, in part:
Exceptions to discharge
(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor
fromany debt--

(2) for noney, property, services, or an extension, renewal,
or refinancing of credit, to the extent obtained by--

(A) false pretenses, a false representation, or actual fraud,
ot her than a statenent respecting the debtor's or an insider's
financial condition;

(B) use of a statenment in witing--

(i) that is materially false;

(ii1) respecting the debtor's or an insider's financial

condi tion;

(iii) on which the creditor to whomthe debtor is |iable for
such noney, property, services, or credit reasonably relied;
and

(iv) that the debtor caused to be made or published with
intent to deceive; or

(C) for purposes of subparagraph (A) of this paragraph,
consunmer debts owed to a single creditor and aggregating nore
t han $1, 150 for "luxury goods or services" incurred by an

i ndi vi dual debtor on or within 60 days before the order for
relief under this title, or cash advances aggregati ng nore
than $1, 150 that are extensions of consumer credit under an
open end credit plan obtained by an individual debtor on or
within 60 days before the order for relief under this title,
are presunmed to be nondi schargeabl e; "luxury goods or
services" do not include goods or services reasonably acquired
for the support or maintenance of the debtor or a dependent of
t he debtor; an extension of consuner credit under an open end
credit plan is to be defined for purposes of this subparagraph
as it is defined in the Consuner Credit Protection Act.
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(2) know ng the representations were false at the
time they were made;

(3) with the intent to deceive the creditor;

(4) the creditor justifiably relied on the
representations; and

(5) the creditor’s loss was the proximte result of
the m srepresentation having been made.

AT&T Universal Card Services Corp. v. Reynolds (In re

Reynol ds), 221 B.R 828, 834 (Bankr. N.D. Ala. 1998).
Sections 523(a)(2)(A), (B) and (C) are stated in the

di sjunctive. Therefore, a creditor can neet its burden to
prove a debt nondi schargeabl e under (A) w thout reference to
sections (B) or (C).

Subsection (C) creates a special presunption to aid
creditors in their task of proving entitlenment to relief under
subsection (A). That is, debts for |uxury goods and services
and cash advances over $1, 150 incurred by an individual debtor
on or within 60 days before the order for relief are presuned
to be nondi schargeable. “W now know that case authority
establ i shes that the presunption affects only the proof of the
third of the five elenments of a 8§ 523(a)(2)(A) action, i.e.,

the debtor’'s fraudulent intent.” Bank One Col unmbus, N. A. V.

Fulginiti (In re Fulginiti), 201 B.R 730, 733 (Bankr. E.D.

Pa. 1996)(Citations omtted.)
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Therefore, if a creditor/plaintiff fails to make
al l egations to support reliance on subsection (C), that
creditor is not entitled to the presunption and nust prove al
five elenments. The failure does not result in dismssal of
the Section 523(a)(2)(A) claimfor failure to state a claim
Def endant’s notion to dism ss on this ground is therefore not
wel | taken.

Finally, the Court has reviewed the conplaint to
determine if it in fact has alleged all five elenments of its
cause of action. In a motion to dismss, the Court takes al
wel | - pl eaded facts and nonconcl usory all egations of the

Plaintiff as true. Maher v. Durango Metals, Inc., 144 F.3d

1302, 1304 (10" Cir. 1998). Dism ssal is proper only if "it
appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto

relief.” 1d. (quoting Conley v. G bson, 355 U S. 41, 45-46

(1957)). The conplaint alleges as foll ows:

1. Repr esent ati ons.

When Debtor opened the credit account he agreed to abide
by the ternms of the account agreenent. (Conplaint (“C.”) 15).
When he incurred charges he represented he had the intent and

ability to pay. (C 17).
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2. Know edge of falsity.

Par agraphs 9 through 14 of the Conplaint describe
Debtor’s general financial condition preceding the bankruptcy.
(C. 9-14). \Vhen he incurred charges he was unable to neet his
exi sting financial obligations as they became due. (C 21).
He al so knew or should have known that he |acked this ability.
(C. 22).

3. Intent.
Def endant intended to deceive Plaintiff. (C. 22).

4. Justifiable reliance.

Par agraphs 18 through 20 describe Plaintiff’s justifiable
reliance. (C. 18-20).

5. Proxi mate result.

Plaintiff allowed Defendant to make charges on the card.

(C. 18). These charges resulted in a claimof $7,338.89 (C.

23).
CONCLUSI ON

Def endant’s Motion to Dismss on the grounds of |aches
and i nproper service is not well taken and will be deni ed.

Defendant’s alternative Motion to Dismss for failure to state
a claimis not well taken because the conplaint alleges al

required elenents for relief under Section 523(a)(2)(A).

Page - 9-



For the reasons set forth above, the Court ORDERS t hat
Defendant’s Motion to Dismss (doc. 6) is DEN ED
| T IS FURTHER ORDERED t hat Def endant shall file an answer

to the conplaint within 20 days of the entry of this Order

I g

T JrL.)'
Honor abl e Janes S. Starzynski
United States Bankruptcy Judge

| hereby certify that on Novenber 5, 2004, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the |listed counsel and/or parties.

Robert S Cooper
1425 Jefferson Rd
Rochester, NY 14623-3139

d en L Houston
1304 W Broadway PI
Hobbs, NM 88240-5508

W_
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