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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
ALLAN L. KNI GHTEN and
PATRICIA M KNI GHTEN

Debt or s. No. 7-04-12813 SA
REVO LAW FIRM P.C.,

Plaintiff,

V. Adv. No. 04-1146 S

ALLAN L. KNI GHTEN, et al.
Def endant s.

MEMORANDUM OPI NI ON ON CROSS
MOTI ONS FOR SUMVARY JUDGVENT

This matter is before the Court on cross notions for
summary judgrment!. Plaintiffs appear through their attorney
The Law Office of George “Dave” G ddens, PC (Dave G ddens).
Def endants appear through their attorney the Law O fice of
CGerald R Velarde (Gerald Velarde). This is a core
proceeding. 28 U S.C. §8 157(b)(2)(1).

Federal Rule of Civil Procedure 56(c) provides, in part,
“The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and

! Defendants’ Motion for Summary Judgnment (doc. 8) and
Request for Attorney Fees (doc. 9) and Menorandum in Support
(doc. 10), Plaintiffs’ Response (doc. 14) and Defendants’
Reply (doc. 16); Plaintiff’'s Mdtion for Summary Judgnment and
Menmor andum i n Support (doc. 11), Defendants’ Response (doc.
13) and Plaintiffs’ Reply (doc. 15).



that the noving party is entitled to a judgnment as a matter of
law.” Therefore, if the Court finds that a material fact is
in dispute, summary judgnent should be denied. The Court’s
task at summary judgnent is not to assess the credibility of

conflicting testimony. Starr v. Pearle Vision, Inc., 54 F.3d

1548, 1557 (10'h Cir. 1995)(citing Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986)(“Credibility determ nations,

t he wei ghi ng of evidence, and the drawing of legitimte
inferences fromthe facts are jury functions, not those of a
j udge, whether he is ruling on a notion for sunmary judgnent
or for a directed verdict.”)). Finally, the Court exam nes
the factual record and reasonable inferences therefromin the

| i ght of the nonmobvant. Thonms v. International Business

Machi nes, 48 F.3d 478, 484 (10'" Cir. 1995); Cole v. Ruidoso

Muni ci pal Schools, 43 F.3d 1373, 1377 (10'M Cir. 1994).

Whether a fact is material is determ ned by the
substantive | aw governing the case. Anderson, 477 U.S. at
248. Therefore, the Court will briefly review the causes of
action asserted to establish the franmework for materiality.
The Conplaint (doc. 1) seeks a determi nation that Plaintiffs’
debt is nondi schargeable under 11 U. S.C. 8 523(a)(2)(A) or

(4). Those sections provide:
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(a) A discharge under section 727 ... of this title
does not discharge an individual debtor from any
debt - -

(2) for nmoney, property, services, or an extension,
renewal , or refinancing of credit, to the extent
obt ai ned by- -
(A) false pretenses, a false representation, or
actual fraud, other than a statement respecting
the debtor's or an insider's financial
condi ti on;
[or]
(4) for fraud or defalcation while acting in a
fiduciary capacity, enbezzlenment, or |arceny.

To succeed on a Section 523(a)(2)(A) claim the creditor
must prove 1) the debtor made a fal se representation, 2) the
debt or nade the representation with the intent to deceive the
creditor, and 3) the creditor relied on the representation.

Fowl er Bros. v. Young (In re Young), 91 F.3d 1367, 1373 (10t"

Cir. 1996). The creditor’s reliance nust have been

justifiable. Field v. Mans, 516 U. S. 59, 77 (1995). Finally,

the debtor’s representation nust have caused the creditor to
sustain the loss. Young, 91 F.3d at 1373. At trial, any

doubts nust be resolved in the debtor’s favor?Z. Chevy Chase

Bank FSB v. Kukuk (In re Kukuk), 225 B.R 778, 782 (10'" Cir.

BAP 1998).

2 1n these nmotions for sunmary judgnent, however, the
Court does not resolve doubts — its only function is to
determine if there are disputed material facts.
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To succeed on a Section 523(a)(4) claim the creditor
must prove one of three things: (1) fraud or defalcation while
acting as a fiduciary; (2) enmbezzlenent; or (3) larceny. No
fiduciary relationship is necessary for enbezzl enent or

| arceny. Great Anerican Ins. Co. v. Gaziano (ln re

Graziano), 35 B.R 589, 593-94 (Bankr. E.D. N. Y. 1983).

To succeed on a Section 523(a)(4) fiduciary duty claim
the creditor nmust prove (1) the existence of a fiduciary
rel ati onshi p between the debtor and the objecting creditor,
and (2) a defalcation conmtted by the debtor in the course of

that relationship. Antlers Roof-Truss & Builders Supply v.

Storie (In re Storie), 216 B.R 283, 286 (10" Cir. BAP 1997).

To succeed on a Section 523(a)(4) enbezzl enent claima
creditor nmust prove (1) entrustnent to the debtor, of (2)
property, (3) of another, (4) which the debtor appropriates
for his or her own use, (5) with intent to defraud. Adano V.

Scheller (In re Scheller), 265 B.R 39, 53 (Bankr. S.D. N.Y.

2001). See also Driggs v. Black (In re Black), 787 F.2d 503,

507 (10" Cir. 1986):

"Enmbezzl enment, for purposes of 11 U.S.C. 8§ 523 'is

t he fraudul ent appropriation of property by a person
to whom such property has been entrusted, or into
whose hands it has lawfully conme, and it requires
fraud in fact, involving noral turpitude or
intentional wong, rather than inplied or
constructive fraud.' " United States Life Title

| nsurance Co. v. Dohm (In re Dohm, 19 B.R 134, 138
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(Bankr. N.D. 111.1982) (quoting Anerican Fam |y
| nsurance Group v. Gumieny (In re Gumeny), 8 B.R
602, 605 (Bankr. E.D. Ws.1981)).

Enmbezzl ement requires that the original receipt or taking of
the property be legal. Scheller, 265 B.R at 54. The
property taken nmust al so be another’s, because one cannot
enbezzl e one’s own property. 1d.

To succeed on a Section 523(a)(4) larceny claima
creditor must prove (1) the wongful taking, of (2) property,
(3) of another, (4) without the owner’s consent, and (5) wth
the intent to convert the property. [d. at 53. See also

United States v. Smith, 156 F.3d 1046, 1056 (10" Cir. 1998),

cert. denied, 525 U. S. 1090 (1999)(citing Black's Law

Dictionary 1477 (6'h ed. 1990) defining “larceny” as the
“[f]elonious stealing, taking and carrying, |eading, riding,
or driving away with another’s personal property, with intent
to convert it or to deprive owner thereof.”) Larceny requires
that the original taking of the property be unl awf ul S
Scheller, 265 B.R at 54. The property taken nust al so be
anot her’s, because one cannot convert one’s own property. 1d.

FACTS

3 Larceny differs from enbezzl enent only with respect to
the manner in which the property comes into possession of the
wrongdoer. Scheller, 265 B.R at 54.
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Based on the answers to the conplaint and the parties’
statenments of facts that were admtted or deenmed admtted in
the summary judgment notions, the Court finds as foll ows:

1. On or about May 1, 1991, M. Knighten (“Defendant”)4 who
is an attorney, becanme an enpl oyee of the Revo Law Firm
PC and/or M Terence Revo (collectively “Revo” or
“Plaintiffs”).

2. On or about February 1, 1993, Margaret Bryant engaged
Revo to represent her in a personal injury action. M.
Bryant is Defendant’s sister.

3. The Revo firmdid sone work on the Bryant clai mand
received a contingency fee for partial settlenent of the
case. Later, Defendant and the Revo staff did a smal
anount of work on the remaining |arger clains.

4. On or about Decenber 1, 1995, Defendant’s enploynment with
Revo was term nated.

5. Thereafter, Revo and Defendant agreed on which cases
Def endant woul d take with himand continue representation
on, and how settlenents, costs and fees would be divided

between them There were different agreenents for each

4 Ms. Knighten appears as a defendant because the state
court ruled, as described below, that the debt that is the
subject of this adversary proceeding was a conmmunity debt.
Any specific reference to her will be as “Ms. Knighten.”
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10.

case, and none were reduced to witing. One case taken
was the Bryant matter. The parties’ agreenent regarding
the Bryant matter was that Revo was releasing the file to
Def endant and Revo woul d receive 40% of any conti ngency
fee if the case settled imediately, but if it did not
settle immediately, then the parties would divide the fee
in a nmethod that was fair in accordance with the work
perfor nmed.

Thereafter, Revo and Defendant remained in contact
regardi ng the cases.

Def endant took other cases with himand the parties
divided the fees in accordance with their agreenents.

It took two years of extensive work solely perforned by
Def endant before he was able to settle the Bryant case
for what he and the client thought was fair.

On or about January 16, 1998, the Bryant matter settled
and Defendant deposited $122,595 into his attorney trust
account .

On or about February 2, 1998, Defendant wi thdrew
$91,487.49 fromthe trust account representing the
contingency fee for the Bryant matter. He set aside no

nmoney to pay Revo.
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11.

12.

13.

14.

15.

16.

17.

On or about May 1, 1999, Defendant advi sed Revo of the
Bryant settlenent. They later met and Defendant provided
docunment ati on regardi ng the settlenent. Defendant

of fered Revo $8, 666. 66, the anmpbunt he thought was fair
according to their agreenent.

Revo refused the offer and demanded $36, 595, which is 40%
of the fee.

The parties subsequently never agreed on a fair anount.
Revo filed a conplaint for Debt and Money Due and
Conversion in the New Mexico state courts on February 5,
2001.

On March 10, 2004, the state court awarded Revo judgnent
agai nst Defendant and Ms. Knighten in the amount of

$14, 444. 44 plus costs, pre- and post-judgnent interest.
The state court disagreed that Revo was entitled to 40%
of the fee; it found that the agreenent had been

“what ever was fair.” The state court made no findings on
conver si on.

Def endant and Ms. Knighten filed a voluntary petition
under Chapter 7 of the Bankruptcy Code on April 16, 2004.

Revo tinmely filed this adversary proceeding.

THE SUMMARY JUDGVENT MOTI ONS
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Briefly, Plaintiffs’ notion argues that the established
facts indicate that Defendant never had an intent to repay.
Specifically, he never set aside funds fromthe settlenment, he
informed Revo of the settlenment only nmuch later, and at the
state court trial he testified that he believed Revo deserved
to be paid $0 to $5,000. Plaintiffs also argue that al
circunstantial evidence also shows the |lack of intent to
repay.

Next, Plaintiffs argue that Defendant was a fiduciary
because he agreed to pay Revo when the case was settled. They
al so argue that the New Mexico Rul es of Professional Conduct
for | awyers conclusively establish the requisite trust. As to
enbezzl enent and larceny, Plaintiffs basically say the facts
speak for thensel ves.

Def endants’ notion urges that, under the doctrine of

col |l ateral estoppel, there was no finding of fraud or
conversion so the adversary should be di sm ssed.
Specifically, they also argue that there is no evidence in the
record that there were any m srepresentations at the tinme the
statenments were nmade, and no evidence of an intent to defraud.
Def endants al so argue that a m srepresentati on clai mcannot be
based on future events. As to enbezzlement, they urge that

there is no evidence of fraudulent intent. And, as to
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| arceny, they claimthat because the state court awarded a
| esser amount to Revo than it clained, there is a question as
to what property of another is involved.

Both nmotions raise the issue of attorney fees under 11
U S.C. 8 523(d). That section states:

If a creditor requests a determ nation of

di schargeability of a consumer debt under subsection

(a)(2) of this section, and such debt is discharged,

the court shall grant judgnent in favor of the

debtor for the costs of, and a reasonable attorney's

fee for, the proceeding if the court finds that the

position of the creditor was not substantially

justified, except that the court shall not award

such costs and fees if special circunmstances would

make the award unj ust.
“Consuner debt” is defined at 11 U.S.C. § 101(8) as “debt
incurred by an individual primarily for a personal, famly, or
househol d purpose.” The Court finds that the debt involved in
this case is not a consunmer debt and therefore section 523(d)
does not apply. Summary judgnent will be granted to

Plaintiffs on this issue.

CONCLUSI ONS OF LAW

1. Col | ateral Estoppel

I n general, collateral estoppel does not apply to the

i ssues currently before the Court. See Archer v. Warner, 538
U.S. 314, 320-21 (2003)(a claimreduced to judgnment before

bankruptcy does not bar inquiry into the true nature of the
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debt) (quoting Brown v. Felsen, 442 U S. 127, 138 (1979)). No
i ssues of dischargeability were raised in the state court (nor
coul d they have been years before the bankruptcy). The state
court’s judgnment contained no findings, it only awarded

j udgnment and decl ared that the debt was a conmmunity debt.
Whi l e the amobunt of the debt and the community liability of
Ms. Kni ghten were concl usively established, those are not

i ssues today.

2. The 523(a)(2)(A) claim

First, Defendants are not entirely correct that a
m srepresentation claimcannot be based on future events. A
statement about the future can m srepresent an existing fact.
For exanmple, if M. Knighten stated he would pay in the future
but, at the tinme, knew he would not, this would be actionabl e.
See Kukuk, 225 B.R at 784 (quoting Restatenent (Second) of

Torts (1976) 8 525 cms. e, f). See also Fleming v. Sagan

218 B.R. 494, 500 (Bankr. WD. M. 1998)(Attorney creditor
proved that attorney debtor never intended to honor fee split
agreenent.)

The intent at the tine of the agreenent is the issue in
this case. The Court finds that none of the established facts
show Defendant’s intent at the time the oral agreenment was

made. Plaintiffs proved that Defendant did not set aside
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funds, that he did not tinely inform Revo of the settlenment,
and that he testified at trial he believed Revo only deserved
$0 to $5,000. All these events occurred long after the date
of the representations. They do not prove that Defendant did
not intend to pay when he entered the contract. In fact,
Plaintiffs recognize this possibility. See Plaintiffs’
Response to Defendants’ Motion for Summary Judgnent, doc 14 at
p. 5 (“After the agreenment, Knighten later unilaterally
changed his mi nd about the agreenment without inform ng
[Revo]”). \While the above facts may be relevant to
determ ni ng Defendant’s earlier intent, they are not
conclusive. Therefore the Court cannot find that there was a
nm srepresentation, or that there was an intent to deceive.
The Court needs a trial on this issue.

3. The 523(a)(4) fiduciary duty claim

The existence of a fiduciary duty for section 523(a)(4)
is a question of federal law, not a “fact” that can be pled.

Van de Water v. Van de Water (In re Van de Water), 180 B. R

283, 289 (Bankr. D. N.M 1995)(Fiduciary capacity is a
guestion of federal |aw, the general definition of fiduciary

is too broad in the dischargeability context.); Fow er Bros.

V. Young (In re Young), 91 F.3d 1367, 1371 (10th Cir. 1996)

(“The existence of a fiduciary relationship under 8 523(a)(4)
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is determ ned under federal law.”) |In Enployers Wrkers’

Conpensation Assoc. v. Kelley (In re Kelley), 215 B.R. 468,

471-72 (10th Cir. BAP 1997), the Tenth Circuit Bankruptcy
Appel | ate Panel discussed fiduciary duty:

Section 523(a)(4) of the Bankruptcy Code excepts
from di scharge any debt "for fraud or defal cation
while acting in a fiduciary capacity.” The Tenth
Circuit recently explained the nmeaning of "fiduciary
capacity" in this provision.
The existence of a fiduciary relationship under
8§ 523(a)(4) is determ ned under federal |aw.
However, state law is relevant to this inquiry.
Under this circuit's federal bankruptcy case
law, to find that a fiduciary relationship
exi sted under 8 523(a)(4), the court nust find
that the noney or property on which the debt at
i ssue was based was entrusted to the debtor.
Thus, an express or technical trust nust be
present for a fiduciary relationship to exi st
under 8 523(a)(4). Neither a general fiduciary
duty of confidence, trust, loyalty, and good
faith, nor an inequality between the parties’
knowl edge or bargaining power, is sufficient to
establish a fiduciary relationship for purposes
of dischargeability. "Further, the fiduciary
relati onship nust be shown to exist prior to the
creation of the debt in controversy."” [Allen v.
Ronmero (In re Ronero)], 535 F.2d [618,] 621
[(10th Cir. 1976)].
Fow er Bros. v. Young (In re Young), 91 F.3d 1367,
1371-72 (10th Cir. 1996) (additional citations
omtted). W are, of course, obliged to apply this
narrow view of the fiduciaries who are covered by 8§
523(a) (4).

The Kelley court also noted that state statutes often, but not
al ways, inmpose trusts on persons held to be fiduciaries as a
matter of |aw based on their relationships. 1d. at 473. See

al so Van de Water, 180 B.R at 289 (“The trust requirenent is
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not limted to trusts arising out of a formal agreenent, but
i ncludes relationships in which trust-type obligations are
i nposed pursuant to statute or conmmon law. ") (Citation
omtted.) A state statute nust neet three requirenments to
trigger section 523(a)(4)’'s fiduciary status: (1) the trust
res nmust be defined by the statute, (2) the statute nust spel
out the fiduciary duty, and (3) the statute nust inpose a
trust on funds prior to the act creating the debt. Kelley,
215 B.R at 473.5

The Court finds that there was no fiduciary duty
sufficient to satisfy Section 523(a)(4) in this case.
Def endant may have owed sone general duties to Revo of
confidence, trust, loyalty or good faith, but that is not
enough. First, no express trust was created.

Second, Revo did not “entrust” the $14,444.44 to the
Def endant. This amount is only what the state court found
Def endant owed to Revo after lengthy litigation, in

determining a fair division of the fees. See Fowl er Bros., 91

F.3d at 1371 (“Under this circuit’s federal bankruptcy case

> See also Davis v. Aetna Acceptance Co., 293 U S. 328,
333 (1934): “It is not enough that, by the very act of
wr ongdoi ng out of which the contested debt arose, the bankrupt
has become chargeable as a trustee ex maleficio. He nust have
been a trustee before the wong and wi t hout reference
thereto.”
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law, to find that a fiduciary relationship existed under 8§
523(a)(4), the court nust find that the noney or property on
whi ch the debt at issue was based was entrusted to the
debtor.”)

Third, the “trust” inposed by the New Mexico Rul e of
Prof essi onal Conduct does not neet the Kelley three-part test
for Section 523(a)(4)%. Rule 16-115(C), NMRA states:

Severance of interest. Wen in the course of

representation a |awer is in possession of property

in which both the I awer and another person claim

interests, the property shall be kept separate by

the |l awyer until there is an accounting and

severance of their interests. |If a dispute arises

concerning their respective interest, the portion in

di spute shall be kept separate by the | awer until

the dispute is resolved.
This rule probably establishes a trust. It identifies the
trust res, i.e., the property in which both the | awer and
anot her person claiminterests. This neets the first Kelley

requi renment. However, it spells out no fiduciary duties with

respect to the property. See Kelley, 215 B.R at 473 (“Sinply

restricting comm ngling of funds does not sufficiently define

6 The Court will not address the question of whether these
rules could even give rise to Plaintiffs’ clainms. “Violation
of a rule should not give rise to a cause of action nor should
it create any presunption that a | egal duty has been breached.
The rules are designed to provide guidance to |lawers and to
provide a structure for regulating conduct through
di sciplinary agencies. They are not designed to be a basis
for civil liability.” NWMRA, Rules of Professional Conduct,
Scope.
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the fiduciary duty inposed here to bring the statute within §

523(a)(4).”); Holaday v. Seay (In re Seay), 215 B.R 780, 788

(10t Cir. BAP 1997) (A general duty not to di spose of assets
does not create the fiduciary duty to support 8§ 523(a)(4)).
Therefore, the Rule does not satisfy the second Kelley
requirenent. Finally, the Rule inposes no duty on a | awer
bef ore he or she conmes into property in which another clains
an interest. It fails to nmeet the third Kelley requirenent.

Cf. Reilly v. Mano (In re Mano), 265 B.R 352, 356 (Bankr.

D. Ct. 2001)(The Connecticut Bar Association Formal Opinion 31
i nposes a duty on an attorney to set aside the entire fee
until co-counsel fee disputes are resolved. Bankruptcy Court
held that any fiduciary duty that existed did so as a result
of the debt and did not precede the debt, therefore Section
523(a)(4) was not inplicated.)

The Court finds that there was no fiduciary duty in this
case. This conclusion is supported by all the cases found by

the Court on this issue. Johnson v. Waldman (Il n re WAl dman),

92 F.3d 546, 547 (7t Cir. 1996); Jeffrey M Gol dberg & Assoc.

Ltd. v. Holstein (In re Holstein), 272 B.R 463, 482 (Bankr.

N.D. I'll. 2001); Mano, 265 B.R at 355-56; Weisberger v. Guth

(In re Guth), 210 B.R 294, 297 (Bankr. N.D. Ohio 1997); Core

V. Kressner (In re Kressner), 206 B.R 303, 312 (Bankr. S.D.
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N.Y. 1997). See also Canel and Hale, Ltd. v. Tobin, 304

I11.App.3d 906, 917, 710 N.E.2d 861, 871, 238 Il|.Dec. 64, 74
(1999) (Attorney fee-share agreenents do not create fiduciary
duties.)

I n summary, the Court finds that there was no fiduciary
duty and that the Section 523(a)(4) claimshould be dismssed.

4. The 523(a)(4) enbezzl enent and | arceny cl ai ns.

The Court finds that the enbezzl ement and | arceny cl ains
shoul d be dism ssed. Central to each of these clains is the
requi renment that property of another is taken away. There is
nothing in the record that shows that this was anything other
than a contract dispute, or possibly a fraud claim

5. Def endants’ affirmative defenses.

Def endants raised three affirmative defenses. The Court
finds that the first, laches, should be stricken. Plaintiffs
filed this adversary before the 60 day linitation of
Fed. R. Bankr.P. 4007(c). Defendants did not respond to
Plaintiffs’ argunents in the summary judgment papers that
| aches was i napplicable, or explain how they were damaged.

See Jarrow Formulas, Inc. v. Nutrition Now, Inc., 304 F.3d

829, 835-36 (9" Cir.), cert. denied, 537 U. S. 1047 (2002).

The second and third affirmative defenses, res judicata

and coll ateral estoppel, should also be stricken. See
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generally Archer v. Warner, 538 U. S. 314 (2003).

Thi s Court

can and should | ook behind the state court judgnent, and the

j udgnment made no specific findings relative to this matter.

Orders will enter.

7
s
A

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that on April 6, 2005,

a true and correct

copy of the foregoing was electronically transmtted, faxed,

delivered, or mailed to the listed counsel

George D G ddens, Jr
10400 Acadeny Rd NE Ste 350
Al buquer que, NM 87111-1229

Gerald R Vel arde

PO Box 2226

Al buquer que, NM 87103-2226
Deni se Archul et a

10400 Acadeny Rd NE Ste 350
Al buquer que, NM 87111-7372

%awf_M‘v
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