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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JOEL T. DANLEY,
Debt or . No. 11-04-13378 SL

WESTERN BANK OF ALAMOGORDO,

Pl aintiff,
V. Adv. No. 04-1158 S
JOEL T. DANLEY, et al.,

Def endant s.

VEMORANDUM OPI NI ON ON MOTI ON TO REMAND

This matter is before the Court on the Mdtion to Remand
and for Mandatory Abstention and Discretionary Abstention (doc
22) filed by Western Bank - Al anbgordo (“Bank”). The Danl ey
def endants (Joel T. Danl ey, Johnson & Danl ey Construction,

Inc. and J.D. Materials, Inc.) objected (doc 24). Defendant
Joel T. Danley also filed a separate objection (doc 25).

Def endant Meadow Val | ey Contractors and Jobe Concrete
Materials, Inc. also filed an objection.! Bank appears
through its attorney Scott & Kienzle, P.A (Paul M Kienzle
I11). The Danl ey defendants appear through their attorney

Davis & Pierce, P.C. (WlliamF. Davis). Joel T. Danley also

Thi s objection does not appear on the docket of this
adversary proceedi ng as of Septenber 29, 2004, because the
style of the document is froma different adversary
proceedi ng, Western Bank - Al anbgordo v. Meadow Valley
Contractors, Inc., which is Adversary 04-1134S. However, the
adversary proceedi ng nunber on the docunment (Adversary No. 04-
1158)is correct. The Court has neverthel ess considered this
obj ecti on.




appears through his attorney Russell C. Lowe. Meadow Vall ey
and Jobe Concrete appear through their attorney Jennings, Haug
& Cunni ngham LLP (Curtis A. Jennings and Craig J. Bolton).
The determ nation of whether to abstain is a core
proceedi ng in which the bankruptcy court can enter final

orders. 28 U.S.C. 8 157(b)(2)(A). Beneficial Nat’'l Bank USA

v. Best Receptions Systenms, Inc. (In re Best Reception

Systens, Inc.), 220 B.R 932, 941 (Bankr. E.D. Tenn. 1998).

1. Bankruptcy Juri sdiction.

Federal courts are courts of limted jurisdiction, and
enpowered to hear only those cases authorized and defined in
the Constitution and entrusted to them by Congress. Henry v,

Ofice of Thrift Supervision, 43 F.3d 507, 511 (10'" Cir.

1994). Parties cannot waive |ack of subject matter
jurisdiction. 1d. Federal courts are obligated to exam ne
their own jurisdiction, and subject matter jurisdiction can be

raised at any tinme, by a party or by the court sua sponte.

May v. M ssouri Departnent of Revenue (In re May), 251 B.R

714, 719 (8" Cir. B.A. P. 2000).

Bankruptcy Court jurisdiction is established by 28 U S.C.
8 1334, which lists four types of matters over which the
district court has bankruptcy jurisdiction: 1) cases “under”

title 11 (which are the bankruptcy cases thenselves, initiated
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by the filing of a Chapter 7, Chapter 11, etc. petition), 2)
proceedi ngs “arising under” title 11, 3) proceedings “arising

in” a case under title 11, and 4) proceedings “related to” a

case under title 11. Wuod v. Wod (In re Wod), 825 F.2d 90,

92 (5t Cir. 1987). In the District of New Mexico, all four
types have been referred to the bankruptcy court. See 28
US C 8 157(a); Admi nistrative Order, Msc. No. 84-0324 (D.
N.M March 19, 1992). Jurisdiction is then further broken
down by 28 U . S.C. § 157, which grants full judicial power to
bankruptcy courts over “core” proceedings, but only limted
judicial power over “related” or “non-core” proceedings.

Wod, 825 F.2d at 91; Personette v. Kennedy (In re Mdgard

Cor poration), 204 B.R 764, 771 (10" Cir. B.A P. 1997).

“Core” proceedings are matters “arising under” and
“arising in” cases under title 11. Wod, 825 F.2d at 96;
M dgard, 204 B.R at 771. Matters “arise under” title 11 if
they involve a cause of action created or determ ned by a
statutory provision of title 11. Wod, 825 F.2d at 96;
M dgard, 204 B.R at 771. WMatters “arise in” a bankruptcy if
they concern the adm ni-stration of the bankruptcy case and
have no exi stence outside of the bankruptcy. Wod, 825 F. 2d

at 97; Mdgard, 204 B.R at 771
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“Non-core” proceedings are those that do not depend on
t he bankruptcy |laws for their existence and that could proceed
in anot her court even in the absence of bankruptcy. Wod, 825
F.2d at 96; Mdgard, 204 B.R at 771. Bankruptcy courts have
jurisdiction over non-core proceedings if they are at | east
“related to” a case under title 11. 28 U.S.C. 8 157(c)(1)(“A
bankruptcy judge nay hear a proceeding that is not a core
proceedi ng but that is otherwise related to a case under title
11.7")

“[T]he test for determ ning whether a civil

proceeding is related in bankruptcy is whether the

out come of that proceeding could conceivably have

any effect on the estate being adm nistered in

bankruptcy.” Pacor, Inc. v. Higgins, 743 F.2d 984,

994 (39 Cir. 1984)(enphasis omtted.) Although the

proceedi ng need not be against the debtor or his

property, the proceeding is related to the
bankruptcy if the outcone could alter the debtor’s

rights, liabilities, options, or freedom of action
in any way, thereby inpacting on the handling and
adm ni stration of the estate. 1d. ...

[ T] he bankruptcy court |acks related jurisdiction to
resol ve controversies between third party creditors
whi ch do not involve the debtor or his property

unl ess the court cannot conplete adm nistrative

duties without resolving the controversy. 1In re
Shirley Duke Assocs., 611 F.2d 15, 18 (2" Cir.
1979) .

Gardner v. United States (In re Gardner), 913 F.2d 1515, 1518

(10th Cir. 1990).

2. Abst enti on and Remand.
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I n the bankruptcy context, the concepts of abstention and
remand are intertw ned. Abstention is governed by 28 U S.C. §
1334(c), which provides:

(O (1) Nothing in this section prevents a district
court in the interests of justice, or in the
interest of comty with State courts or respect for
State law, from abstaining from hearing a particular
proceedi ng arising under title 11 or arising in or
related to a case under title 11.

(2) Upon tinely notion of a party in a proceeding
based upon a State |law claimor State | aw cause of
action, related to a case under title 11 but not
arising under title 11 or arising in a case under
title 11, with respect to which an action could not
have been commenced in a court of the United States
absent jurisdiction under this section, the district
court shall abstain from hearing such proceeding if
an action is comrenced, and can be tinely

adj udi cated, in a State forum of appropriate
jurisdiction.

| n Cakwood Acceptance Corp. v. Tsinigini (In re OGakwood

Accept ance Corp.), 308 B.R 81, 86 (Bankr. D. NNM 2004),

Judge McFeel ey stated:

The Tenth Circuit Bankruptcy Appell ate Panel has
held that if a bankruptcy court has only “rel ated
to” jurisdiction over the renoved proceedi ng, the
bankruptcy court nust remand if it is required to
abstain under 28 U.S.C. 8§ 1334(c)(2)(the mandatory
abstention provision.) Personette v. Kennedy (In re
M dgard Corp.), 204 B.R 764, 775 (10'" Cir. BAP
1997)(finding that if abstention is required under 8§
1334(c)(2), a court should remand to state court.)

In his separate brief, Debtor suggests that due to the
i nportance of this renmoved case to his overall bankruptcy

case, the Court should retain jurisdiction and not order
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abstention (doc 25, p. 2). Wiile this argument has a certain
appeal, it cannot be sustained. Section 1334(c)(2), also
call ed the “mandatory abstention” provision, requires
abstention if the |listed factors are net. The inportance of
the case to the Debtor is sinply not a factor the Court

consi ders.

3. This renmoved case is a non-core related-to case that
shoul d be remanded.

This renmoved case is a foreclosure suit based on state
| aw that was pending in Oero County. It is not a case under
Title 11, it does not involve a cause of action created or
determ ned by a statutory provision of title 11, and it does
not concern the adm nistration of the bankruptcy case. The
renoved case had its own existence outside of the bankruptcy.
It does not depend on the bankruptcy |laws for its existence
and it can proceed in another court even in the absence of
bankruptcy. It is therefore non-core.

The Danl ey defendants assert that one of the pending
matters in state court is their motion to anmend their answer
to assert lender liability counterclainms agai nst Bank. Doc
24, p. 3. Therefore, they claimthat the renoved case
“becones part and parcel of a clainms objection and, therefore,
is a core proceeding under 28 U S.C. 157(b)(2)(A, (B, (O,
and (O .” Id., p. 7. The Court disagrees. Jurisdiction is
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determ ned by reference to the existing pleadings at the time

of renoval. Allen v. City Finance Co., 224 B.R 347, 351

(S.D. Mss. 1998); Borne v. New Orleans Health Care, Inc., 116

B.R 487, 489 (Bankr. E.D. La. 1990). When renoved, this case
was only a state |law foreclosure case, and that is a non-core

proceeding. Balcor/Mrristown Limted Partnership v. Vector

Whi ppany Assoc., 181 B.R 781, 790 (D. N.J. 1995)(“Bankruptcy

courts have frequently held that an action for foreclosure is
not core.” (Citations omtted.))(Holding that nortgage
foreclosure case with proposed anendnents seeking equitable
subordi nati on and avoi dance of fraudul ent transfers was not
core, but suggesting that if a counterclaimchallenged the
validity of the nortgage itself, that may be core.)
Furthernore, even if defendants had been successful in adding
countercl ai ns before renmoval, those counterclains would still

be prepetition non-core actions. Peterson v. 610 W 142

Owmers Corp. (In re 610 W 142 Omers Corp.), 219 B.R 363,

371 (Bankr. S.D. N. Y. 1998). See also Celotex v. Edwards, 514

U.S. 300, 307 n. 5 (1995) (“Proceedings ‘related to the
bankruptcy include (1) causes of action owned by the debtor
whi ch becone property of the estate pursuant to 11 U S.C. §

541...").
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Meadow Val | ey and Jobe Concrete in their response do not
oppose remand of the action, except that they want this Court,
before it remands, to sever fromthis adversary proceedi ng
their clainms to the severed materials now stockpiled on the
site so that this Court can adjudicate that issue together

with the issues in Western Bank - Al anpgordo v. Meadow Vall ey

Contractors, Inc., Adversary 04-1134S. To the extent that the

interests of Meadow Vall ey and Jobe Concrete need to be
adj udi cated in the bankruptcy court (a position that the Court
does not necessarily agree with), that process can take pl ace
in the Adversary Proceedi ng 04-1134, by neans of the
appropriately amended or supplenmental pleadings (assum ng any
such anmendnments or supplenents are even needed). There is no
need to take any further action in this adversary proceedi ng
other than to remand it.

The renoved case that constitutes this adversary
proceedi ng has no basis for federal jurisdiction other than
t he bankruptcy code. Bank made a tinely notion to remand or
abstain.? The renoved case can be tinely adjudicated in the
state court. In fact, the state court announced its judgnent

with respect to the Danley defendants on April 20, 2004.

2Meadow Val l ey renoved the case on July 26, 2004 (doc 1).
Bank filed its motion to remand on August 20, 2004 (doc 22).

Page - 8-



Debtor filed his bankruptcy on May 6, 2004, staying entry of
the judgnment as to Debtor. The Court has now entered an order
in the main case nodifying the stay to permt the foreclosure
action to go forward, and it is now appropriate to remand this
forecl osure action back to the state court for further

pr oceedi ngs.

4. Bank’ s request for attorney fees and costs.

Bank seeks an award of attorney fees and costs associ ated
with the renoval /remand matter. | n support, Bank argues that
1) the papers submtted were not all the pleadings in the
state court case, and sone of the papers were not submtted
timely, 2) it was plain to see that abstention is appropriate,
3) the circunstances under which Meadow Val l ey renoved the
case are suspicious, and 4) general bad faith.

Wth regard to an inconplete record, even if there were
technically nonconpliance with the Rule, the Court finds that
this problemcould be easily renedied through refiling

necessary papers. See Balcor/Mrristown Limted Partnership,

181 B.R at 787 (Characterizing inconplete record of a renoved
case as a “procedural step”.)

Wth regard to whether it was plain to see that
abstention woul d be appropriate, that is an entirely different

guestion from whet her there was bankruptcy jurisdiction such
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that the case could be renoved. 28 U.S.C. § 1452 allows a
party to renove any claimor cause of action (with certain
not ed exceptions not here applicable) if there is jurisdiction
under 28 U.S.C. § 1334. 28 U.S.C. 8 1334(b) grants federal
bankruptcy jurisdiction over “related to” matters. In our
case, the renmoved action, while not a core proceedi ng, was

certainly “related to” under the Pacor, Inc. v. Higgins test.

Therefore, there is bankruptcy court jurisdiction, and renoval

was not i nappropriate. Conpare Daleske v. Fairfield

Communities, Inc., 17 F.3d 321, 323 (“The district court found
that the matters raised in the state suit were neither “core”
nor “related” to the bankruptcy proceedi ng and ordered the
case renmanded to the state court.”) and 325 (“Fairfield had a
legitimate basis for believing the case fell within the
district court’s bankruptcy jurisdiction. Thus, the district
court did not abuse its discretion in declining to award fees
and costs under either 28 U.S.C. § 1447(c) or Bankr.R 9011.7)

Wth regard to the suspicious nature of the renoval, the
Court construes the renmoval as a tactical decision and not
sanctionable. Simlarly, the Court does not see that the
renmoval was done in bad faith.

5. Concl usi on.

Page -10-



Bank has denpbnstrated that this case fits within the

mandat ory abstention provisions, and under Oakwood Acceptance

Corp. and Personette v. Kennedy the action should be renmanded.

Bank is not entitled to an award of fees or costs. The Court

will enter an Order in conformty with this Opinion.

I

T .irl.l)l

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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