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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
KYLE EDWARD BEESON and
CYNTHI A KAY BEESON,
Debt or s. No. 7-04-13654 SA

MEMORANDUM OPI NI ON ON TRUSTEE’ S
OBJECTI ON TO EXEMPTI ON

This matter is before the Court on the Trustee’s
objection to the Debtor Cynthia Beeson’s exenption of the
proceeds froma personal injury, autonobile collision under §
42-10-3 NMSA 1978. The Trustee appears through his attorney
M chael J. Caplan. The Debtors appear through their attorney
Ron Holmes. This is a core proceeding. 28 U S.C 8§
157(b)(2)(B). For the reasons set forth bel ow, the Court
finds that Trustee's objection is well taken in part and wl
be sustai ned.

EACTS

The parties stipulated to the following facts (doc. 16):
1. On March 5, 2003, the Debtor, Cynthia Beeson (“Beeson”),

and Mary Adanmson were involved in an autonobile collision

i n Al buquer que, New Mexi co.

2. The police report concerning the collision indicates that

Mary Adanmson caused the collision.

3. The owner of the vehicle driven by Mary Adanson was

Darren Adanson.



10.

11.

12.

At the tinme of said autonobile collision, Cynthia Beeson
had aut omobil e i nsurance provided by State Farm

| nsur ance.

At the tine of said autonobile collision, Darren Adanson

and Mary Adanson had aut onpbil e insurance provided by

Farmer ‘s | nsurance Conpany of Arizona.

Darren Adanmson’'s policy of insurance with Farnmer's

| nsurance Conpany is a liability policy.

Beeson is not a naned insured under Darren Adanson's

i nsurance policy with Farmer ‘s | nsurance Conpany.

Beeson is not a party to Darren Adanson’s insurance
contract with Farmer s |nsurance.

Beeson did not pay the insurance prem uns for Darren
Adanson’'s insurance policy with Farnmer s | nsurance.
Beeson’'s nanme is not shown on Darien Adanmson’s insurance
policy with Farnmer 's I nsurance Conpany.

The Debtors paid the insurance premuns for their

i nsurance policy with State Farm I nsurance Conpany of
Ari zona.

Beeson is seeking a nmonetary recovery from Mary Adanson
as the tortfeasor and is expecting to receive all or a
portion of that recovery from Mary Adanmson’s insurance

conpany, Farnmer's |Insurance Conpany of Arizona.
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13.

Beeson is seeking a nonetary recovery from her own
i nsurance conpany, State Farm | nsurance, only under that
portion of the coverage entitled “Uninsured/ Underinsured

Mot ori st Coverage”.

DI SCUSSI ON

1.

Under Bankruptcy Code Section 541, all |egal and
equitable interests of the debtors becone “estate”
property upon the comrencenent of a bankruptcy case. A
debtor’s prepetition cause of action for personal

injuries becones property of the estate. Wschan v.

Adler (In re Wschan), 77 F.3d 875, 877 (5" Cir. 1996).

Section 522 allows a debtor to “exenpt from property of
the estate the property listed in either paragraph (1)

[ federal exenptions, unless the state has opted out of
federal exenptions] or, in the alternative, paragraph (2)
[other federal, state and | ocal exenptions applicable on
the date of the filing of the petition].”

Property that is properly exenmpted under § 522
is (Wth some exceptions) inmunized agai nst
liability for prebankruptcy debts. § 522(c).
No property can be exenpted (and thereby

i mmuni zed), however, unless it first falls
within the bankruptcy estate. Section 522(b)
provi des that the debtor may exenpt certain
property “from property of the estate”;

obvi ously, then, an interest that is not
possessed by the estate cannot be exenpted.
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Onen v. Owen, 500 U. S. 305, 308 (1991) (Enphasis in

original.) Exenpt property is determ ned on the date of

the filing of the petition. 1d. at 314 n.6. See also In

re Bippert, 311 B.R 456, 465-66 (Bankr. WD. Tex.

2004) (“I'n no event can the set of exenptible itens in
subsection (d) be larger than the set of itens avail able
for exenptions, i.e., property of the debtor’s estate, as
provided in subsection (b).”)

I n New Mexi co, exenption statutes are liberally

construed. In re Portal, 132 NNM 171, 172, 45 P.3d 891

892 (2002). Liberal construction is not a license,

however, for a court to enlarge an exenption or read into

it provisions that are not found there. Hodes v. Jenkins

(In re Hodes), 308 B.R. 61, 65-66 (10" Cir. B. A P. 2004).

In this case, the estate asset Debtor seeks to exenpt
actually has two conponents: Debtor’s prepetition
personal injury action (the “lInjury Action”), and
Debtor’s right to pursue her insurance conpany for
“Uni nsured/ Underinsured Mtorist Coverage” (the

“Insurance Claim?”).
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6. New Mexico | aw does not contain an exenption for personal
injury actions or their proceeds!. Conpare 11 U S.C. 8§
522(d) (11) (D) (Federal exenption for a paynent, not to
exceed $17, 425, on account of personal bodily injury, not
i ncluding pain and suffering or conpensation for actual
pecuniary loss.); 11 U S.C. 8§ 522(d)(11)(E) (Federal
exenption for paynents in conpensation of |oss of future
earnings to the extent reasonably necessary for
support.); Colo. Rev. Stat. § 13-54-102(1)(n) (The
proceeds of any claimfor danages for personal injuries
suffered by the debtor is exenpt except for obligations
incurred for treatnent for the injuries or collection of
t he damages.); |daho Code § 11-604(1)(c) (A judgnment or
settlement or other rights accruing as a result of bodily
injury of the individual is exenpt to the extent

reasonably necessary for support.); In re Kininson, 177

B.R 632, 634 (Bankr. E.D. M. 1995) (Under M ssouri | aw,
tort clains against the person, as opposed to clains
agai nst property, are exenpt.) Therefore, Debtor’s

Injury Action is not exenpt under New Mexico | aw.

1 “Nothing in subsection [522](b)(or el sewhere in the

Code) limts a State’s power to restrict the scope of its
exenptions; indeed, it could theoretically accord no
exenptions at all.” Owen, 500 U S. at 308.
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Debtor’s I nsurance Claim however, fits within Section
42-10-3 NMSA 19782 as proceeds of an “accident” policy.

In re Portal, 132 NM at 173, 45 P.3d at 893. The

I nsurance Claimis therefore exenpt. Accord In re

Thonpkins, 263 B.R 223, 226 (Bankr. WD. Tenn. 2001)(In
Tennessee, a debtor’s uninsured notorist coverage is
“accident insurance” and exenpt as “accident, health, or

disability insurance.”); In re Hosek, 124 B.R 239, 241

(Bankr. WD. Tex. 1991)(In Texas, a debtor’s

uni nsur ed/ underi nsured notori st coverage is “accident

2 Section 42-10-3 NMSA 1978 provi des:

The cash surrender value of any life insurance
policy, the w thdrawal value of any optional
settlenment, annuity contract or deposit with any
life insurance conpany, all weekly, nonthly,
quarterly, sem annual or annual annuities,

indemi ties or paynents of every kind fromany life,
acci dent or health insurance policy, annuity
contract or deposit heretofore or hereafter issued
upon the life of a citizen or resident of the state
of New Mexico, or nmade by any such insurance conpany
with such citizen, upon whatever form and whet her
the insured or the person protected thereby has the
right to change the beneficiary therein or not,

shall in no case be liable to attachment,

garni shnment or |egal process in favor of any
creditor of the person whose life is so insured or
who is protected by said contract, or who receives
or is to receive the benefit thereof, nor shall it
be subject in any other manner to the debts of the
person whose life is so insured, or who is protected
by said contract or who receives or is to receive

t he benefit thereof, unless such policy, contract or
deposit be taken out, made or assigned in witing
for the benefit of such creditor.
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i nsurance” and exenpt as “life, health, or accident”

i nsurance.)

Debt or Cynt hi a Beeson argues that the Injury Action is
al so exenpt under Section 42-10-3 NMSA 1978. The Court
di sagrees for four reasons.

First, on the petition date, the date on which exenptions
are determned, the Injury Action was a tort claim- not
an interest in or proceeds of an insurance policy.
Therefore, the only asset that could be exenpted “from
property of the estate” is the tort claim As noted
above, New Mexi co does not recognize an exenption for
tort clainms. And, Section 42-10-3 deals with insurance
exenptions, not tort clains.

Second, a debtor can only exenpt “from property of the
estate.” Section 522(b). Debtor had no interest in
Adanmson’s Farnmer’s insurance policy and no claimdirectly
agai nst Farmer’s. “The general rule is that there is no
privity between an injured party and the insurer of the
negl i gent defendant in the absence of a contractual

provi sion or statute or ordinance to the contrary;
therefore, the injured party has no claimdirectly

agai nst the insurance conpany.” Raskob v. Sanchez, 126

N. M 394, 395, 970 P.2d 580, 581 (1998). See also Little
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10.

v. GIll, 134 NNM 321, 324, 76 P.3d 639, 642 (Ct. App
2003) (The Mandatory Fi nanci al Responsibility Act does not
allow an injured third party to maintain a direct action
against a tortfeasor’s insurance in the absence of

perm ssive | anguage in the insurance contract.); Hovet v.
Lujan, 133 N.M 611, 617, 66 P.3d 980, 986 (Ct. App.
2003) (The Mandatory Financial Responsibility Act does not
create a common-law third-party beneficiary relationship
bet ween an injured person and the tortfeasor’s liability
insurer.), aff’'d 135 NNM 397, 89 P.3d 69 (2004).
Therefore, neither the policy or any clai magai nst
Farmer’s is property of the estate. Debtor cannot,

t herefore, exenpt any interest in the Adanson’s policy or
a cl aimagai nst Farner’s.

Third, a plain reading of the statute suggests that the
exenption is not available. The statute exenpts all
payments of every kind from*®“any life, accident or health
i nsurance policy, annuity contract or deposit ... issued
upon the life of a citizen of resident of the state of
New Mexi co, or made by such insurance conmpany with such
citizen.” Section 42-10-3 NMSA 1978 (enphasi s added.)
The statute covers all proceeds fromlife policies, and

proceeds of accident and health policies and annuities
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made with the beneficiary.® Farnmer’s had no contract with
t he Debt or.

11. Fourth, even if the Court were to construe the Injury
Action as an insurance claimbecause it my be paid by
Farmer’s, this is not the type of insurance exenpted by
Section 42-10-3 NMSA 1978. Section 42-10-3 NMSA 1978
contains exenptions for “life, accident or health”
policies. The Adanson’s insurance policy is a liability

policy.* (See fact 6.) “[Section 42-10-3], however, does

3 Debtors urge the Court to extend the holdings of In re
Portal, 132 NNM 171, 45 P.3d 891 (2002) and EFinch v. Schrock
(In re Schrock), 119 B.R 808 (Bankr. D. NNM 1990). In
Portal, the Suprenme Court found that uninsured notori st
coverage was accident insurance. Schrock dealt with life
i nsurance. Both of these types of insurance are clearly
within Section 42-10-3's exenption. Neither case justifies
addi ng | anguage to the statute.

4 Al though Debtors admit that the policy is a liability
policy, Fact 6, they argue that it is also an accident policy,
and that the plain | anguage of the statute states that “any
acci dent policy upon whatever form’ is protected. Debtors’
Brief, doc. 15, at 3. In Conpton v. Powers (Iln re Powers),
112 B.R 178, 180 (Bankr. S.D. Tex. 1989), the debtor made an
identical argunent. Under Texas |law “[n]o noney or benefits
of any kind to be paid or rendered to insured or any
beneficiary under any policy of insurance issued by a life,
heal th, or accident insurance conpany ... shall be liable to
execution, attachment or garnishnment...” Debtor admtted that
t he payor of his benefit was a casualty or liability insurance
conpany, but argued that casualty and liability insurance were
synonynmous with accident insurance because under both types,
the insurer’s obligation to pay rests on the happeni ng of an
“accident.” The Court found the debtor’s argunent
“m sgui ded.”

(continued...)
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not enconpass proceeds fromliability insurance policies.
It is restricted to life, accident, and health insurance.
Acci dent insurance should not be confused with liability

insurance.” Wight v. First National Bank in

Al buquer que, 122 N.M 34, 38, 919 P.2d 1099, 1103 (Ct.

4C...continued)

Acci dent and liability insurance are not synonynous.

| ndeed, insurance authorities recognize a clear

di stinction between the two types of insurance.

Acci dent insurance refers to personal insurance; in

ot her words, the policy covers financial |oss

resulting frombodily injury to a specified insured

or beneficiary. Furthernore, it is the insurance

contract between the insured individual and insurer

which is the basis for a right to paynent and not

the mere occurrence of an accident. |In contrast,

casualty or liability insurance focuses on

protecting an insured against liability for damages

commtted by the insured against a third party’s

person or property. The injured third party is not

a party to the contract nor a beneficiary but is

merely the recipient of the proceeds. |Insurance

authorities are unaninous on this distinction

bet ween accident and liability insurance.
Id. (citations omtted.) See also 10 Couch on Insurance §
139:1 (“* Accident insurance’ describes the broad category of
i nsurance contracts that provide coverage for the ‘health’
consequences of an ‘accident,’ or sone variation thereof.); 8
139: 4 (Accident insurance does not enconpass the insured s
legal liability to third parties.); 8 139:5 (Accident
insurance is first party insurance under which the insureds
t hensel ves receive the proceeds when a covered | oss occurs.
Liability insurance is the classic third party insurance under
whi ch the proceeds are frequently paid to third parties
injured by the insured, and even when paid to the insured, are
paid only to enable the insured to pay the third party or to
replace suns the insured has paid to the third party. Both
acci dent insurance and liability insurance use the concept of
“accident” as the trigger of coverage.)
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App. 1996)(Hartz, J., concurring.), rev'd in part on

ot her grounds, 123 N.M 417, 941 P.2d 498 (1997).

Therefore, even if the Court were to accept Debtor’s
classification of the Injury Action as an insurance
claim it would not be exenpt under the statute.

Accord Kollar v. Mller, 176 F.3d 175, 179 (3¢ Cir.

1999) (A potential tort judgnent is not exenpt under
Pennsyl vani a’ s exenption for “the net anount payable
under any accident or disability insurance”, even if the
j udgnment woul d be “derivative fromthe insurance proceeds
of an accident or disability policy.” “Pennsylvania’s
exenption statute does not exenpt from a bankruptcy
estate a tort claim even one that m ght be paid by an

i nsurance carrier.”) And see id. at 182:

Third, we believe that it is illogical (as well
as potentially disruptive of the bankruptcy
process) for the right to an exenption under
state law to turn on the possibility that a
putative tort judgnment will be paid by a

def endant’ s insurance carrier. For one, we can
find no indication that the Pennsyl vani a

| egi slature i ntended a debtor’s exenptions to
turn on the fortuity of whether a tortfeasor who
injures the debtor happens to have insurance
coverage. |If we were to accept the [Debtors’]
argunment, they could avail thensel ves of the
section 8124(c)(7) exenption, while other
debtors in the exact same position could not do
so if they were injured by a tortfeasor w thout
i nsurance coverage. G ven the |anguage and
context of the insurance provision, we cannot
concl ude that Pennsylvania has created an
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12.

exenpti on whose availability turns on whether a

tort victimw |l be reinbursed fromthe

mﬁongdo?r’s own bank account or from an

i nsurer’s.
Debtors’ final argunment is basically a policy argunent
that the New Mexico Mandatory Fi nancial Responsibility
Act ("Act”) should be construed to classify the insurance
required by the Act as “accident” insurance, so that it
woul d be exenpt under Section 42-10-3 NMSA 1978. First,
the insurance required by the Act is liability insurance®.
“Thus, the public policy of this State expressed through
the MFRA is that persons nmay not operate uninsured, non-
owned vehicles without first either giving evidence of
ability to respond to danages or purchasing a liability
policy with m nimum coverage requirenents.” Slack v.

Robi nson, 134 N.M 6, 13, 71 P.3d 514, 521 (Ct. App.),

cert. granted, 134 N.M 123, 73 P.3d 826 (2003), cert.

quashed, 135 N.M 321, 88 P.3d 263 (2004). Liability

i nsurance i s not accident insurance. See footnote 4

5> Section 66-5-205.3(A)(2) states that a notor vehicle

i nsurance policy shall *“insure the person naned in the policy
and a person using such notor vehicle with the express or

i nplied perm ssion of the nanmed i nsured against |loss fromthe
liability inposed by |aw for damages arising out of the

owner shi p, mai ntenance or use of the notor vehicle within a
jurisdiction....”
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above. Second, this policy argunment shoul d be addressed
to the New Mexico |legislature, not this Court.

CONCLUSI ON

For the reasons set forth above, the Court finds that the
Trustee’s objection to the Debtor Cynthia Beeson’s exenption
claimfor her personal injury claimis well taken and shoul d

be sust ai ned.

G5

] ;ﬂ”ﬂ

Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that on January 24, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the listed counsel and/or parties.

Ronal d E Hol nes
112 Edith Blvd NE
Al buquer que, NM 87102- 3524

M chael J Capl an

827 E Santa Fe Ave

Grants, NM 87020- 2458

Office of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608

%.mbf_m‘v
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