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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
SANTA FE PRI VATE EQUI TY FUND,
Debt or . No. 7-87-01188 SS

MEMORANDUM OPI Nl ON ON COURT’ S
ABI LI TY TO RECONSI DER ORAL RULI NG
MADE BY PREVI QUSLY ASSI GNED JUDGE

This matter came before the Court for a status conference on
January 13, 1999. The Trustee Robert Hil gendorf appeared. Alice
Nystel Page appeared for creditor Lincoln Life Insurance Conpany
(“Lincoln”). Walter Reardon appeared for creditor Arinco
Conmputer Systens, Inc. (“Arinco”). Kenneth Harrigan and Wade
Whodard appeared for interested party Eastham Johnson,

Monnhei ner & Jontz, P.C. (“Easthant)!  Robert A Johnson
appear ed.

This case was originally assigned to the Hon. Judge Rose.
Upon his retirenent fromrecall status on Decenber 16, 1998 the
case was assigned to this judge. At issue in this case is this
Court’s power to reconsider prior oral rulings of the previous
judge. In other words, can this Court hear a pending notion for

reconsi deration of an oral ruling made by the prior judge? This

!For purposes of this decision, the Court does not find it
necessary to rule on the issue of Easthamis standing in this
case, or the effect of what appears to be an oral ruling by Judge
Rose during the Decenber 7, 1998 hearing (Tr. at page 7) that the
Eastham firm has standing. As is apparent fromthis nmenorandum
opi nion, the Court has read and considered all the materials
filed by Eastham
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menor andum does not address the nerits of that notion for

reconsi deration, and the Court expressly states that it has nade
no decision on that notion; the only issue addressed in this
menorandumis the Court’s power to hear it.

PROCEDURAL HI STORY

On April 20, 1994 the Court entered a default order denying
t he amended claimof Santa Fe Private Equity Fund Il (" SFPEF2")
in the anmount of $1,359,051. The Trustee obtained an order for
an interimdistribution to creditors on May 3, 1995 and
distributed a large majority of the estate’s funds pursuant to
the order. Because the SFPEF2 cl ai m had been deni ed, no dividend
was paid on this claim

On Novenber 19, 1996 Lincoln filed a Statenent of
Transferee’s Claim stating that on April 21, 1988 the SFPEF2
claimwas assigned to Lincoln as part of a settlenent agreenent
in a state court case. Lincoln sent notice of the transfer on
Novenber 25, 1996, and the Court entered an Order substituting
Lincol n for SFPEF2 on February 5, 1997.

On Novenber 22, 1996 Lincoln, who was then represented by
Eastham filed a notion for reconsideration of order disallow ng
claim Notice of the notion was given to all parties, and the
trustee, Arinco, and Silicon Valley Bank objected. The Court
conducted a hearing on February 5, 1997 and orally ruled that the

order disallowing the claimwuld be set aside for inadvertence

Page 2 of 11



and excusabl e neglect. The Court entered a witten order to this
ef fect on August 25, 1997.

On Septenber 15, 1997 Lincoln then filed a Motion for 1) a
final hearing on the objection to the proof of claim 2) a notion
to anend order for interimdistribution, and 3) to conpel the
trustee to act to recover overpaynents or, in the alternative, to
di stribute causes of action to Lincoln (“Lincoln’s notion”). On
Decenber 1, 1997 Lincoln filed a Second Arended Proof of Claimin
t he amount of $3,391,169.87. Lincoln sent notice of its filing
of the second anended proof of claimto all creditors on Decenber
2, 1997, and the United States Trustee, Arinco and the Trustee
objected to the claim The Court heard the objections to the
second anended proof of claimon January 22, 1998, and the
parties agreed to a stipulation. On April 28, 1998 Alice Nystel
Page substituted in as counsel for Lincoln. The January 22
stipul ation was docunented in an order entered June 2, 1998:

The Court FI NDS:

1. Lincoln clains that if its claimis allowed the

trustee will be required to pursue recovery of anounts

previously distributed to unsecured clainmants in the

1995 interimdistribution. The trustee and Arinco

di sagree with that contention, arguing that the

previous distribution was proper and approved by the

Court and that Lincoln is subject to equitable estoppel

and ot her | egal defenses.

2. Lincoln, the trustee, and Arinco have agreed to

present to the Court for resolution the issue set forth

i n paragraph one on the assunption that Lincoln s claim

is valid, and prior to Lincoln's claimbeing tried and

determ ned by the Court, w thout prejudice to the

trustee’s and creditors’ rights to later dispute the
claim
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The Court then ordered that the issue of paragraph 1 would be
tried without prejudice to the trustee’s and creditors’ rights to
di spute the claim and that notice of the relief requested (i.e.
recovery of paynents) be given to all creditors with an
opportunity to object. This notice was sent to the matrix on
June 5, 1998. Creditors Richard and Kathl een Abel es and Arinco
filed objections. The Court heard Lincoln’s notion and
objections on July 9, 1998 and orally denied the notion,
directing Arinco’s attorney to prepare the order. A presentnent
heari ng was set for Septenber 15, 1998 at which Lincoln requested
findings and conclusions. The Court directed the parties to
submt proposed findings and conclusions. The parties submtted
these in August. On Septenber 10, 1998 Eastham as “party in
interest” filed a notion for reconsideration of the July 9 oral
ruling (the “reconsideration notion”).? The Court entered the
witten order on Septenber 18, 1998 denying Lincoln’s notion (to
amend distribution order and to conpel trustee to act); the Court
W thdrew this order on Septenber 22, 1998 as “inproperly
entered.” On COctober 14, 1998, the Court set the reconsideration
notion for hearing for Decenber 7, 1998. On Decenber 3, 1998 the

Court entered Findings of Fact and Concl usions of Law on

2The filing of this notion was premature; ordinarily a
notion for reconsideration is not filed until after the witten
order has been entered. However, after Judge Rose entered his
witten order on Septenber 18, he sua sponte set it aside on
Sept enber 22.
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Lincoln’s Motion. No Order based on either these findings and
conclusions or the July 9 oral ruling has been or renains
entered. On Decenber 7 the reconsideration notion came on for
hearing, and the mnutes of that hearing indicate that Judge Rose
stated that he believed the appropriate thing to do would be to
set the notion for a final hearing before the successor judge,
who woul d take over the matter and do what needed to be done.

On January 13, 1999, this Judge held a status conference,
and requested briefs on the authority of a successor judge to
reconsi der either findings already entered on the record or a
prior oral ruling by a predecessor judge. Having reviewed the
briefs and the file in this case and being otherw se sufficiently
i nfornmed and advi sed, the Court finds and concludes that it has
the authority to review the previous activities in this case and
to reconsider themto the sane extent as if there were no change

i n judges.
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DI SCUSSI ON

Bankruptcy Rul e 9028 adopts Rule 63 of the Federal Rul es of
G vil Procedure, which states in full:

If a trial or hearing has been comenced and the
judge is unable to proceed, any other judge may proceed
with it upon certifying famliarity wwth the record and
determ ning that the proceedings in the case may be
conpleted without prejudice to the parties. 1In a
hearing or trial wthout a jury, the successor judge
shall at the request of a party recall any w tness
whose testinony is material and di sputed and who is
available to testify again w thout undue burden. The
successor judge nmay al so recall any other wtness.

The Court finds that this rule authorizes, or even perhaps
requi res, that a successor judge reexam ne prior rulings upon
tinmely notion. A recent Court of Appeals for the District of
Col unbi a case supports this view

By refusing to consider the post-trial notions, the
successor judge failed to conply with Rule 63. After
all, the original judge could not have refused to
consider them Although district courts enjoy w de

di scretion to grant or deny post-trial notions, they
cannot refuse to exercise that discretion. Since Rule
63 requires a successor judge to stand in the shoes of
the original judge, the successor judge in this case
assuned the original judge s obligation to exercise his
di scretion with respect to the contractors’ post-trial
nmotions. It would be unfair to deny a litigant’s right
to try to persuade the court that it has erred sinply
because the judge who rendered the original decision is
unavai l abl e and cannot be called on to reconsider the
matter. (Citations and quotation marks omtted.)

Mergenti ne Corporation v. Washi ngton Metropolitan Area Transit

Aut hority, 166 F.3d 1257, 1263-64 (D.C. Gr. 1999). See also
Canseco v. United States, 97 F.3d 1224, 1226 (9" Cr.

1996) (“Rul e 63 always permtted a successor judge to deci de post-
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trial nmotions in a case in which findings of fact and concl usi ons

of |aw had been filed.”); Langevine v. District of Colunbia, 106

F.3d 1018, 1022-23 (D.C. Gr. 1997)(Interlocutory orders and
rulings are subject to nodification any tine prior to final
judgnment and may be nodified to the sanme extent if the case is
reassi gned to another judge.) The Court agrees with the
reasoning set forth in these cases.

Arinco’s brief contains two basic argunents: 1) there is a
rule that strictly restricts a successor judge from “overruling”
a prior judge, and 2) the |law of the case doctrine should
prohi bit reexam nation of earlier rulings. Each of these
argunments will be discussed in turn. First, Arinco asks the Court
to apply a “rule” set out in the Fifth Grcuit case of Gllinore

V. Mssouri Pacific Railroad, 635 F.2d 1165, 1171 (5" Cir.

1981), which states that a successor judge should “respect and
not overrule” a prior judge's decision. The Court noted,

however, that “carried to its extreme, this rule could dictate
absurd results” such as precluding a court fromreaching a
correct decision nerely because the case had been transferred
from anot her judge. 1d. The Court noted that the rule should
give way in the interests of justice and econony. 1d. at 1172.
In this case, the Court finds that it should hear the notion to
reconsider in the interests of justice; refusing to hear it would
deny a litigant’s right to a review before appealing, which is

granted by the federal rules. Mergentine, 166 F.3d at 1264.
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Arinco cites another Fifth Crcuit case in support of this rule,
whi ch states “a successor judge has the sane discretion to
reconsi der an order as would the first judge, but should not
overrule the earlier judge s order or judgnment nerely because the
| ater judge m ght have decided matters differently.” United

States v. O Keefe, 128 F.3d 885, 891 (5'" Gir. 1997). However,

this case also points out an exception to that “rule”: “a second
court should follow a ruling made by an earlier court unless the
prior decision was erroneous, is no |longer sound, or would create
injustice.” 1d. There is obviously no way a successor court
could determne if the prior decision were erroneous, no |onger
sound, or would create injustice unless the successor court
actually heard and considered a notion to reconsider. Arinco’ s
argunent, then, is that this Court should not even consi der

whet her the prior ruling is erroneous or unjust. That position
i's untenabl e and not supported by the cases. In sumary, it
appears that this Fifth Grcuit rule is not inflexible, and
specifically recogni zes the power of a successor court to
entertain notions to reconsider. The Court points out that to
the extent these cases give guidelines for ruling on the nerits
of notions they are outside the scope of this nenorandum opi ni on,
whi ch addresses only the Court’s power to hear a notion to

reconsi der. 3

3The Trustee also filed a nenorandum of law. This
menor andum cont ai ns two argunents: 1) that Eastham does not have
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Arinco next argues that under the “law of the case” doctrine
Judge Rose’s prior rulings should be followed. |In support,

Arinco cites Erie Conduit Corporation v. Mtropolitan Asphalt

Pavi ng Associ ation, 560 F.Supp. 305 (E.D. N Y. 1983), Gllig v.

Advanced Cardi ovascular Systens, Inc., 67 F.3d 586 (6'" Cir.

1995), Tanner Motor Livery Ltd. v. Avis Inc., 316 F.2d 805 (9"

Cr. 1963) and Wlson v. Merrell Dow Pharmaceuticals, Inc., 160

F.3d 804 (10'" Gir. 1998). Easthampoints out in its response
brief that the | aw of the case doctrine should not apply under
the facts of this case because there was no final order, only an
interlocutory oral ruling and entry of witten findings and
concl usi ons.

The Court agrees that the oral ruling and findings and
conclusions in this case are interlocutory and do not inplicate

the |l aw of the case doctrine. See Anerican Precision Vibrator

Conpany v. National Air Vibrator Co., 863 F.2d 428, 429 (5" Gr.

1989) :

Orders do not beconme final until they are docket ed.

The reasons for respecting finality of judgnents do not
apply to undocketed orders. They cannot be enforced.
Hence, judges may change their decisions until they are
docketed. (Footnote citations omtted.)

standing to file the notion for reconsideration, and 2) the Court
shoul d decline to consider new argunents or new evi dence on
reconsi derati on when those argunents or evidence were avail abl e
earlier. Both of these argunents go to the nmerits of the notion
for reconsideration, not the Court’s power to entertain such a
nmotion. Therefore, these argunents will be considered in
conjunction with the notion for reconsideration.
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See al so Langevine, 106 F.3d at 1023-24 (Order granting new tri al

is interlocutory and not subject to | aw of the case doctrine.)

and Wlson v. Merrell Dow, 160 F.3d at 627 (Denial of notion for

summary judgnent is interlocutory and not subject to | aw of case
doctrine.) However, even if the law of the case doctrine were to

apply in this case, that doctrine is flexible. See Gllig, 67

F.3d at 589-90:

At the trial court level, the doctrine of the |aw of
the case is little nore than a managenent practice to
permt |ogical progression toward judgnent.

Prejudgnent orders remain interlocutory and can be
reconsidered at any tinme... [T]here is no
jurisdictional inhibition to reconsideration... and a
trial judge should not court reversal because of the
erroneous ruling of another judge any nore than because
of an erroneous ruling of his own.

and Erie Conduit, 560 F.Supp. at 307 (The doctrine “nerely
expresses the practice of courts generally to refuse to reopen
what has been decided, not a limt to their power” but generally
shoul d be foll owed unless the “decision was clearly erroneous and

woul d work a manifest injustice.”) Conpare Tanner Motor Livery,

316 F.2d at 809-10 (Statute permts appeal of interlocutory order
granting or denying prelimnary injunction; this obviates need to
resort to trial court to obtain review, and it was abuse of

di scretion for second judge to do so. Court “enphasise[s] the
appeal ability of the order” in reaching its conclusion.) The
Court finds that the I aw of the case doctrine is inapplicable to

the status of this case.
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CONCLUSI ON

The Court has the authority to hear and consider the notion
for reconsideration filed in this case. The only remaining
i ssues are the requirenents of Bankruptcy Rul e 9028 and Feder al
Rule of Cvil Procedure 63. This rule requires that this Court
certify famliarity wwth the record, and because the issue
involved is a non-jury trial, rehear evidence at the request of a
party. By separate Order this Court will enter its
certification, and set deadlines by which parties may request a
trial setting.

Mjr'féigﬁ?ﬂ?tfx~ﬁ___

Hon. Janes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to:

Robert Hi | gendorf, Trustee

Robert St. John/ Alice Nystel Page, counsel for Lincoln
Kennet h Harrigan/ Wade Wodard, counsel for Eastham

Wal ter Reardon, counsel for Arinco

Robert A. Johnson

Ri chard and Kat hl een Abel es

Ron Andazola, Ofice of the US Trustee

%:nm_iai.m‘v
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