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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
BAI RD KNAPPEN
Debt or . No. 13-96-12788 SS

MEMORANDUM OPI NI ON ON DEBTOR' S
MOTI ON TO MODI FY CHAPTER 13 PLAN

This matter is before the Court on the Debtor’s Mdtion to
Modi fy Chapter 13 Plan and Confirmation Order (doc. 131) and
the objection thereto filed by Ford Motor Credit Conpany
(“Ford”) (doc. 133). Debtor is represented by Robert
Hi | gendorf. Ford is represented by Allan WAinwight. This is
a core proceeding. 28 U. S.C. § 157(b)(2)(A) and (L).

Ford filed a proof of claimin the ambunt of $18, 888
whi ch Ford asserted was fully secured by a 1994 Ford Aerostar,
the subject of this dispute. Debtor confirmed his Chapter 13
plan on April 16, 1997, in which he valued Ford' s coll ateral
at $9, 000 and provided that Ford would be paid $9,000 at the
rate of $154.00 per nmonth including interest at 8% The
automati c stay was subsequently term nated for Debtor’s
failure to make paynents. The automatic stay was reinstated
by order filed Decenmber 28, 1998. On April 16, 1999, the
automatic stay was again term nated for debtor’s default.
Ford then repossessed the vehicle (apparently w thout the
Debtor’s know edge or consent), disposed of the collateral,

applied the proceeds of the sale to the balance of its



(formerly) secured claim and still asserts a deficiency on
that claim

Debtor’s Motion to Moudify Chapter 13 Plan and
Confirmation Order (doc. 131) proposes to stop the adequate
protection and plan paynents and allow Ford to file an anmended
proof of claimfor an unsecured claim Ford objects, claimng
t hat Bankruptcy Code Section 1329(a) only permts nodification

of the anopunt and tim ng of paynments, not the total anmount of

the claim Additionally, Ford cites Chrysler Financial Corp.

V. Nolan (In re Nolan), 232 F.3d 528 (6'" Cir. 2000) for the

proposition that a debtor cannot nodify a plan by surrendering
coll ateral and reclassifying the deficiency claimas
unsecur ed.

The issue in this case has been addressed in many ways by

many courts. See Nolan, 232 F.3d at 531 (“[T]here is a clear

and fairly even split of authority anongst the federal

district courts.”) See also In re Townley, 256 B.R 697, 699

(Bankr. D. N.J. 2000)(Acknow edging split of authority and
citing cases). Sone cases rule that section 1329 does not
all ow a plan amendnent that returns secured coll ateral and

reclassifies the remaining claimas unsecured. See, e.qQ.,

Nol an, 232 F.3d at 535:

We hold that a debtor cannot nodify a plan under
section 1329(a) by: 1) surrendering the collateral
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to a creditor; 2) having the creditor sell the

coll ateral and apply the proceeds toward the claim
and 3) having any deficiency classified as an
unsecured cl aim

These cases are generally based on 1) res judicata grounds,

see, e.0., In re Dunlap, 215 B.R 867, 869 (Bankr. E.D. Ar.

1997) (“To avoid the preclusive effect of the principle of res
judicata, the nodification should be necessitated by an
unanti ci pated, substantial change in circunstance affecting

the debtor’s ability to pay.”) and In re Banks, 161 B.R 375,

378 (Bankr. S.D. Ms. 1993)(“A debtor’s confirnmed plan is res
judicata as to clainms determ nations.”), or, 2) a reading of
t he Bankruptcy Code that prohibits the reclassification, see
Nol an, 232 F.3d at 535 (“Section 1329(a) only pernmts

modi fication of the anpbunt and tim ng of paynents, not the

total ampunt of the claim”); In re Coleman, 231 B.R 397, 399

(Bankr. S.D. Ga. 1999)(“[ Section 1329(a)(1)] does not
expressly permt a debtor to alter, reduce or reclassify a

previously allowed secured claim”); In re Abercronbie, 39

B.R 178, 179 (Bankr. N.D. Ga. 1984)(“The interrel ationship of
88 1325(a)(5) and 1327 of the Code conpels this court to deny
the debtor’s objection to the secured claimand the proposed
nodi fication of the plan.”); Dunlap, 215 B.R at 870
(“[S]ection 1329 does not specifically authorize a nodified

plan to alter the amount of a previously determ ned secured
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claimor to reclassify a claimfrom secured to unsecured.”),

or, 3) on equitable grounds, see In re Holt, 136 B.R 260,

260-61 (Bankr. D. Ut. 1992)(“[I]t does not appear to be fair
and equitable to allow a debtor the continued ability to el ect
to retain or return secured property during the full term of
the plan.”)

O her cases do allow anmendment and recl assification.

See, e.qg., Inre Jock, 95 B.R 75, 77 (Bankr. M D. Tn.

1989) (“Section 1327(a) is not alimt on permtted
nodi fication of a confirmed Chapter 13 plan.”).! Sonme cases
al l ow amendnent if proposed in “good faith” or in the absence

of “bad faith”, see In re Day, 247 B.R 898, 903 (Bankr. M D.

Ga. 2000) (Debtor is allowed to nmodify plan absent bad faith.)
Yet other cases address the issue as a failure of

adequate protection. See, e.qg.. In re Mendez, 259 B.R 754,

757 (Bankr. M D. Fl. 2001). Some Courts seemto presume that
the secured creditor is entitled to an adm nistrative expense

for a decline in the collateral’s val ue. See G undy Nat i onal

Bank v. Rife, 876 F.2d 361, 363-64 (4th Cir. 1989)(“W are

persuaded that 8 507(b) converts a creditor’s clai mwhere

there has been a dimnution in the value of a creditor’s

! Both Jock and In re Anderson, 153 B.R 527, 528 (Bankr.
M D. Tn. 1993) were effectively overrul ed or abrogated by
Nol an.
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secured collateral by reason of a 8 362 stay into an allowable

adm ni strative expense claimunder 8 503(b).”) and Bonapfel v.

Nal | ey Motor Trucks (In re Carpet Center Leasing Conpany,

Inc.) 4 F.3d 940, 941 (11t Cir. 1993), cert. denied, 510 U S

1118 (1994) (Sanme, but specifically noting that the

adm nistrative claimarises entirely under 8 503(b) as an
actual and necessary cost or expense of preserving the estate
and not from any deficiency claimbased on the underlying
prepetition obligation.) This admnistrative treatnent would
only be avail able, however, to the extent the claimexceeds

adequat e protection paynents received. Harvis Trien & Beck,

P.C. v. Federal Honme Loan Mrtgage Corporation (In re

Bl ackwood Associates, L.P.), 153 F.3d 61, 68 (2™ Cir. 1998).

At | east two cases put the burden on the secured creditor to
ensure that paynents it receives under the Chapter 13 plan at

| east equal the acconpanying depreciation of the asset. [In re
Townl ey, 256 B.R 697, 699-700 (Bankr. D. N.J. 2000)(“The
solution is for the secured creditor to object to confirmation
of the original plan unless the timng and anount of paynents
is at least equal to the rate of depreciation.”) and In re
Jock, 95 B.R at 78 (“The creditor who bargains for a stream
of paynments through a Chapter 13 plan that is not sufficient

to protect the creditor fromloss in value of its underlying
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coll ateral has failed to assert its rights at confirmation.”).

And of course, there is contrary authority: In re Col eman,

231 B.R at 401 (“Had Debtor either correctly valued the
collateral at the outset, when the plan was originally
confirmed, or funded the secured claimat a rate equal to the
depreciation of the collateral, he would not be faced today
with this quandary.”).

Yet another |ine of cases address the issue as one under
section 502(j), which allows reconsideration of claims “for
cause” and “according to the equities of the case.” In re
Zi eder, 263 B.R 114, 117 (Bankr. D. Az. 2001)(“[T]his Court
concludes that |iquidation of the collateral by the secured
creditor is adequate cause to reconsider a previously allowed
secured claim even after confirmation of the plan chapter 13

plan (sic) and commencenent of paynents.”); In re Johnson, 247

B.R 904, 907 (Bankr. S.D. Ga. 1999)(“The second issue is
whet her the secured claimremaining after the post-
confirmation surrender of collateral, the deficiency, can be
reconsi dered.”)

Havi ng consi dered the statute and the various cases and
| egal theories and applied themto the particular facts of

this case, the Court adopts the reasoning of those that permt
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modi fi cation of the plan and ceasing paynent on the secured
claim

The | anguage of 81329(a)(1l) of the Code explicitly all ows
the debtor to “reduce the amount of paynments on clains of a
particular class....” Since each secured claimis generally

treated as a separate class? e.qg., In re Anderson, 153 B.R

527, 528 (Bankr. M D. Tn. 1993), reducing to nothing the

amount of paynents on Ford s secured claimfits within the

| anguage of the statute. In re Townley, 256 B.R at 699. |In
this respect, Nolan, 232 F.3d at 535 (“Section 1329(a) only

permts nodification of the ampunt and tim ng of paynents, not
the total ampunt of the claim”) msconstrues the |anguage and

the intent of the statute. See also Lawence P. King, Collier

2 The Plan is not a nodel of clarity with respect to
classification. Notice of: 1) Deadline for Filing Objections
to Chapter 13 Plan; 2) Mdttions for Valuation; and 3) Mtion to
Avoid Certain Liens (“Plan”), filed January 24, 1997 (docs.
56-61). Article Il, paragraph 2(a) provides for the paynent
of adm nistrative expenses. Paragraph 2(b) provides varying
treatments for the several clains which are secured by
different collateral and with different interest rates, and
includes the priority unsecured claimof the New Mexico
Taxation and Revenue Departnment. And paragraph 6 is a notion
to avoid the judicial |ien of Paul Shepard, one of the
creditors holding a purportedly secured cl aimdescribed and
treated in paragraph 2(b). Paragraph 2(c) provides for
paynent on the nonpriority unsecured clains of the “anpunts
required by Section 1325(b) (1) [disposable inconme rule].”
Plan, at 2-3. Practically speaking, the Plan does not
classify the clainms in paragraph 2(b) except perhaps to the
extent that putting the diverse clains into one subparagraph
constitutes an attenpted classification.
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on Bankruptcy, 11329.04[1] n. 3 (15th Ed. Rev.)
(characterizing the holding in Nolan as erroneous).

In addition, the Debtor’s Plan provides for a bifurcation
of claims into secured and unsecured cl ai ns:

Secured creditors shall retain their liens until any

al l owed secured clainms have been paid.... The

remai nder of the anount owi ng shall be treated under

t he provisions of (c) of this paragraph [dealing

with “tinely filed and all owed nonpriority unsecured

clainms”].

Notice of: 1) Deadline for Filing Objections to Chapter 13

Pl an; 2) Motions for Valuation; and 3) Motion to Avoid Certain
Liens, filed January 24, 1997, at 2 (“Plan”). Docs. 56-61.
Thus, even by the standards of Nolan, there is no
reclassification of clains as such, since there is already a
provi sion for the remaining unpaid Ford claimto be treated as
unsecur ed.

Simlarly to 81329(a)(1), 81329(a)(3) allows the Debtor
to “alter the anobunt of the distribution to a creditor whose
claimis provided for by the plan to the extent necessary to
t ake account of any paynment of such claimother than under the
plan.” Ford s repossession and sale of the vehicle and
application of the sale proceeds to the debt was not provided
for in the Plan. Plan, at 2. Ford has already stated that it

has credited agai nst the secured claimthe anmount it received

fromthe sale of the vehicle. Section 1329(a)(3) requires the
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creditor to do this, at least if the Debtor, trustee or hol der
of an all owed unsecured claimso requests. Section 1329(a).
The reduction of the remaining obligation thus necessarily
results in a reduction of the ampunt of the claim

Acknow edgi ng the lack of clarity of 81329(a), In re
Col eman, 231 B.R at 399 interprets the statute to preclude
claimreconsideration. |In support of that conclusion, Col eman

cites |In re Banks, 161 B.R at 378 for the proposition that

“la] debtor’s confirmed plan is res judicata as to [valuation
in] claim adjudications.” Coleman 231 B.R at 399.

The absol utism of those court’s declarations should be
hedged for at |east two reasons. First, it does not take into
account 8502(j), which provides in part as foll ows:

A claimthat has been allowed or disallowed my be

reconsi dered for cause. A reconsidered claimnmy be

al l owed or disallowed according to the equities of

t he case.

The express | anguage of 81329(a) does not preclude application
of 8502(j), although it admttedly does not explicitly allow
it either. However, 8103(a) nmkes 8502(j) applicable to

chapter 13 cases w thout excepting fromits application any

portion of chapter 13.

The second problemw th the Col eman/ Banks argunment is its
assumption that res judicata neans in effect that the plan

cannot be changed. That assunption ignores 81329, which
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clearly contenpl ates changes to a confirmed plan. The
| anguage of 81327(a), that the “provisions of a confirmed plan
bi nd the debtor and each creditor...” cannot nean that the
pl an cannot be altered; 81329 says just the opposite.

| ndeed, the concept of res judicata necessarily has
limted application in the context of chapter 13 plans that
can be anended. The doctrine of res judicata arose in and
appl i es nost obviously in other contexts, such as a

traditional lawsuit to determ ne noney damages. See, for

exanple, Giego v. Padilla (Inre Giego), 64 F.3d 580, 584

(10th Cir. 1995) (state court adjudication of danmages for tort
injuries). In such a circunstance, it is reasonable not to
relitigate in bankruptcy court the issue of the liability and
t he amount of damages. 1d. at 584-85. 1In this sense,
certainly, the doctrine of res judicata is generally

applicable in bankruptcy cases. 1d. at 584, citing DePaolo v.

United States (In re DePaolo), 45 F.3d 373, 376 (10" Cir.

1994). But as pointed out in both Giego, 64 F.3d at 584, and
DePaol o, 45 F.3d at 376, the Code contains exceptions to the
application of res judicata principles. In DePaolo, the
exception was to the binding effect of a confirnmed chapter 11
pl an when the Internal Revenue Service sought to assess and

collect additional taxes. |d. at 376. The sane |ogic applies
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to chapter 13 which contenplates the possibility that a
debtor’s circunstances will change after the plan is
confirmed, necessitating changes in the plan through 81329.

It is for that reason that In re Jock, 95 B.R at 77, usefully

poi nts out that “Section 1327(a) is not a limt on permtted
nodi fication of a confirmed Chapter 13 plan; rather, it is a
statutory description of the effect of a confirmed plan or of
a confirmed nodified plan.” Thus, the doctrine of res
judicata as it was used in cases such as Banks, 161 B.R at
378, and Col eman, 231 B.R at 399, is msplaced.?

Norton interprets the conflict in the two lines of cases
(allowi ng or forbidding the debtor to surrender the collatera
and make no further paynents on the secured claim as a
di spute over “which party bears the risk that collateral w|l
ei ther be destroyed or substantially dimnish in value
postconfirmation.” WIliamL. Norton, Jr., Norton Bankruptcy
Law and Practice 2d, 8124:3 n. 7 and acconpanying text (2001
Supp.) The answer to that question lies in 81325(a)(5), which
provides that if the creditor does not accept the plan, then

ei ther the debtor nust surrender the collateral or the plan

3 OF course, it is true that the value of the collateral
will ordinarily be fixed at or before the confirmation
hearing, and the debtor’s |later changed circunstances w ||
usual Iy not suggest that the original valuation was in error.
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must | eave the lien in place until the secured creditor has
been paid no |l ess than the value of the collateral as of the
effective date of the plan. |In other words, consistent with
the Code’s recognition and preservation of property rights in
ot her chapters, for exanple, 81129(b)(2)(A) (crandown

provi sions for a secured claimin a chapter 11 plan), chapter
13 requires the debtor, or the estate, to either pay the val ue
of the collateral or give it back. That requirenment suggests
that the risk of the sudden severe depreciation or |oss of the
collateral is a risk that the estate nust bear.* O herw se,
every creditor would ordinarily demand a return of the

coll ateral at or before confirmation, and reasonably so, since
having the collateral’s current liquidation value in hand

obvi ously exceeds the sane value of the collateral paid out
over tinme with interest but reduced by the risk of the |oss of
the collateral.

But this analysis does not nean that the creditor has no
role to play in the allocation of risk. The creditor has the
obligation to ensure that, barring an unexpected and
unrecoverabl e dim ni shment in value of the collateral, the

paynent stream and ot her provisions of the plan are sufficient

4 Since the facts of this case do not involve a sudden
severe depreciation of the collateral, the Court is not
deciding this issue.
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to protect its interest in the collateral. In other words,
the creditor has the obligation to insure that as time goes by
and, as in this case, paynents are not made and it repossesses
the collateral, the value of the collateral when |iquidated

w |l equal the anmpunt of the remaining claim |n re Col enan,

231 B.R at 401, allocates the burden exactly the opposite:

Had Debtor either correctly valued the collateral at

the outset, when the plan was originally confirmed,

or funded the secured claimat a rate equal to the

depreciation of the collateral, he would not be

faced today with this quandary.?®
Placing the risk of loss so conpletely on the debtor or the
estate, however, denies that the creditor has an obligation to
| ook out for its own interests, and invites unscrupul ous
creditors to argue value at their whimafter the confirmation
hearing. |In effect, therefore, the creditor needs to assure
that the plan provides for a stream of paynents such that at
any time the value of the collateral, subject to normal wear
and tear, when returned to it and liquidated, will equal the
remai ni ng anount of the secured claim This nmay nmean that the

creditor will be entitled to a stream of paynments that is

shorter than the length of the plan if the creditor can show

®> By the |l anguage cited above, Col eman seens to
i nadvertently concede that, were the collateral of sufficient
value to pay the renmmi ning debt, then a surrender of the
coll ateral and no further paynents on the debt would be
perm ssi bl e.
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that the collateral will decrease in value nore quickly than

t he declining balance of the debt anmortized over the |ife of
the plan. Alternatively, in that circunstance if the debtor
chooses to pay the debt over the |onger period of tine, then

t he debtor will need to propose sone additional adequate
protection to make up for the decline in the value of the
collateral. While that additional adequate protection m ght
consi st of an agreenent between the debtor and creditor that a
repossession and liquidation for |less than the remaining val ue
woul d not stop the paynents to the creditor, the Court has no
need to rule on that issue in the context of these facts.

What is clear is that all parties, including the other
creditors and parties in interest, are better off with the

all ocation of risk nmade up front, and avail able for

exam nati on and objection, than sorting out the problem after
the fact.

Section 1329(b) makes clear that the standards for
confirmng a chapter 13 plan are applicable to a nodification
of any plan. In this context, the requirenent that the
nodi ficati on be proposed in good faith, 81325(a)(3), is
particularly relevant. For exanple, were the debtor to fai
to maintain insurance on a vehicle, and then | ose the val ue of

the collateral for that reason, or were the debtor to fail to
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reasonably care for the collateral, such as periodically
changing the oil in the vehicle with a resultant |oss of

val ue, the notion to nodify would probably be denied. 3 Keith
M Lundin, Chapter 13 Bankruptcy, 8264.1 at p. 264-17 (3¢
Ed.).

The particular facts of this case are that M. Knappen
failed to make the paynents to retain the vehicle under the
pl an, and Ford voluntarily repossessed the vehicle. The
parties did not stipulate to the Debtor’s good faith or |ack
thereof. The parties have treated the issue entirely as a
| egal question. However, at the evidentiary hearing conducted
by the Court on August 23, 2001, M. Knappen testified
essentially wthout contradiction that he had attenpted to
keep the vehicle but could not make the paynments on it, that
it was repossessed by Ford w thout his perm ssion, and that
the vehicle had suffered only ordinary wear and tear. The
Court therefore can and does find that the nodification was
proposed in good faith as required by Bankruptcy Code Section
1329(b) (1) (which incorporates Bankruptcy Code Section
1325(a); Section 1325(a)(3) requires that the plan be
“proposed in good faith”). This finding and the Court’s
reasoni ng preclude the need for a finding of whether Ford may

be entitled to an admnistrative claimfor any depreciation to
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the value of the collateral in excess of the paynents received
during the Chapter 13 plan. Thus, the Court need not decide
whet her to adopt the reasoning of those cases that grant the
secured creditor an adm nistrative claimunder Bankruptcy Code
Section 503 to the extent that the value of the collateral has
depreciated during the life of the Chapter 13 plan in excess
of paynents received.

The Court will therefore grant the nmotion to nodify the
chapter 13 plan and the confirmation order, to provide that
t he Debtor need make no nore paynments to Ford on its secured
claimas of the date of the filing of the notion (March 29,
2001), see 81329(b)(2) (“The plan as nodified becones the plan
unl ess, after notice and hearing, such nodification is
di sapproved.”); paynents due to Ford up until that time
pursuant to the plan and confirmation order and not yet paid
are still due to Ford. Ford may also file an anended proof of

claimfor the increased unsecured bal ance of its claim

I

)
Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that on January 17, 2002, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

Robert N. Hil gendorf
310 McKenzie Street
Santa Fe, NM 87501

Allan L. Wi nwi ght
920 Lomas NW
Al buquer que, NM 87102

Kell ey L. Skehen

309 Gold Avenue SW

Al buquer que, NM 87102- 0608

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608
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