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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
LEO SI M5,
Debt or . No. 7-96-14099 S
GARY OITI NGER, TRUSTEE,
Pl aintiff,
V. Adv. No. 97-1034 S

LEO VI VI AN SI M5,
Def endant .

And

ALINE SIMS, individually and as

personal representative of the

Estate of George P. Sins, Deceased,
Plaintiff in Intervention,

V.

LEO VI VI AN SI M5, TOM KENNANN, W NNI E KENNANN,
LEO V. SIMS, |l and GEORGE L. SI M5,
Def endants in I ntervention

and

BUSI NESS MEN S ASSURANCE COVPANY OF AMERI CA,
Third party Defendant.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
MEMORANDUM OPI NI ON ON CHAPTER 7 TRUSTEE' S
AND ALINE SIM S MOTI ON FOR PARTI AL SUMVARY
JUDGVENT AGAI NST TOM KENNANN AND W NNI E KENNANN
ON COUNTS | AND Il OF THE AMENDED COWMPLAI NTS

This matter is before the Court on the Mdtion for Parti al
Summary Judgnent agai nst Tom Kennann and W nni e Kennann on Counts
| and Il of the Anended Conplaint in Intervention, filed January

6, 1999. Having considered the notion, the nmenorandumin support

Page 1 of 21



thereof with the supporting docunents (filed January 6, 1999),
the response and supporting docunents (filed February 25, 1999),
the reply and its supporting docunents (filed March 10, 1999),
and the portions of the file referred to in the notions, and
having reviewed the file in general, and being otherw se
sufficiently informed and advised, the Court finds that the
Motion is well taken and should be granted. These Findings of
Fact and Concl usi ons of Law and Menorandum Opi ni on constitute the
findings and concl usi ons required by Bankruptcy Rule 7052. This
is a core proceeding by virtue of 28 U S.C. 8§ 157(b)(2)(H and
(K.

STANDARD FOR SUMVARY JUDGVENT

Summary judgnent is governed by Bankruptcy Rule 7056, which
adopts Federal Rule of Civil Procedure 56. Section (c) provides:
Judgnent shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions

on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact

and that the noving party is entitled to a judgnent as

a matter of |aw
In applying this standard, the Court exam nes the factual record
and reasonabl e inferences therefromin the |light nost favorable

to the party opposing summary judgnment. Dianond Bar Cattle

Conpany v. United States, 168 F3d. 1209, 1999W.88945, 2 (10'"

Cr. 1999) (citing Sundance Assocs., Inc. v. Reno, 139 F. 3d 804,

807 (10" Gir. 1998)).
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UNDI SPUTED MATERI AL FACTS

The Court finds that the following material facts are not

di sput ed:

1) Wnnie Kennann is Leo V. Sims sister. Thomas Kennann is
t he spouse of Wnni e Kennann. (1stMenof2, 1stRespy6.)
(Menof14, Resp.3.) Leo V. Sinms, George P. Sins and Wnnie
Lee Sins Kennann are the children of George W Sinms, who
di ed on Septenber 28, 1968, and Amanda E. (Bessie) Drinkard
Sins, who died May 1, 1969. (ACT6, Answerf6.) GCeorge P.
Sins died on Novenber 2, 1977, as a result of an accident.
Aline Sinms is the widow of George P. Sins and is the duly
appoi nted and acting Personal Representative of the Estate
of George P. Sins, deceased (the “Sins estate”). (ACT7,
Answer 17.)1

2) Leo V. Sins, Il and George Lynn Sins are Leo V. Sins’s sons.

The Court will cite to portions of the record as foll ows:
“MBJY” refers to specifically nunbered paragraphs in the January
6, 1999 notion for partial sunmary judgnent. “Menoy” refers to
the January 6, 1999 nenorandum in support of that notion by

speci fic paragraph nunber. “Resp.#” refers to the specific page
nunber of the Kennann's February 25, 1999 response to that
motion. “Reply#” and “Replyf” refer respectively to page nunbers

or nunbered paragraphs of novants’ March 10, 1999 Reply.

“1st MSJY” refers to specific paragraph nunbers in the February
26, 1998 Motion for Partial Summary Judgnent (“first notion”)
filed by Aline Sins. “l1lstMenof” refers to the specific paragraph
of the menmorandum subm tted February 26, 1998 in support of the
first notion. “1stResp.f” refers to the specific paragraph in

t he Kennann's response to the first nmotion. “ACY” refers to the
Amended Conplaint in Intervention filed January 22, 1998.
“Answer §” refers to the Kennann’s Answer to Anmended Conpl ai nt
filed March 9, 1998.
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3)

4)

5)

6)

7)

8)

(1st Menof3, 1stRespf6.) (ACT8, Answerq8.)

The Kennanns are “insiders” as defined by 11 U S. C
8101(31). (Menpnf1l6, Resp.3.)

I n August, 1993, Leo V. Sins acquired fromthe Estate of

El i zabeth Si ns Daugherty, Deceased, a 1/9 interest in the
surface of the Sins Bros Ranch and a 1/5 interest in the
surface of the S & D Ranch (collectively the “Daugherty
interest”). (Menofl, Resp.3.)

Leo V. Sinms purchased the Daugherty interest for $300, 000 by
borrowi ng the full anmount of the purchase price from Lea
County State Bank, Hobbs, New Mexico. (the “state bank
note”) (Menof2, Resp.3.)(Resp. 121, Replyv8.)

Leo V. Sins was unable to nake any paynents on either the
principal or interest of the state bank note. (Menof3,
Resp. 3.)

The state bank note was in default, and the Lea County State
Bank was threatening to foreclose on the nortgage which
secured the note. (Menof4, Resp.3.) Wnnie Kennann knew
that Lea County State Bank was threatening to forecl ose the
nort gage. (MenoY10, Resp.3.)

The Kennanns were co-plaintiffs with Leo V. Sinms in Lea
County District Court case CV 83-254 (the “Lea County
case”). (Menof1l4, Resp.3.) This case was filed by Leo V.
Sins, Wnnie Kennan, Tom Kennann and Shane Spear agai nst
Aline Sinms, individually and as personal representative of
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9)

10)

11)

the estate of George P. Sins, Deceased. (1lstMsJ, Exhibit D
page 1) (ACY11, Answer11.)

The Lea County Case was tried to the Court from January 29,
1996 t hrough February 7, 1996 on the issue of drips. The
Court announced its oral decision on or about February 7,
1996. (ACT10, Answer 110.)

Anmong the issues litigated and decided in the Lea County
Case was the ownership and the right to distribution of
proceeds fromcertain contracts with various pipeline
conpani es which permt the collection and sale of a liquid
hydr ocar bon product produced in association w th natural
gas, commonly referred to as “drips”. (ACT9, Answer{9.)

On March 28, 1996, the Hon. Janmes L. Shuler entered his
“Court’s Decision” in the Lea County case. This decision

i ndi cated that a substantial judgnment would be entered
against Leo V. Sins in favor of Aline Sinms. (1stMenoY20 and
Exhibit D, 1stResp.{12). Paragraph 42 of that Decision
states “The Plaintiff, Leo V. Sins has wongfully w thheld
the sum of $4,602.651.43 fromthe estate” [of George P
Sins] and awards pre-judgnent interest. (1stMsJ, Exhibit D
pages 8 and 11). Leo V. Sins and the Kennanns were
represented by the law firm of Hinkle, Cox, Eaton, Coffield
and Hensley. (ld. Page 1.) The Court’s Decision states that
it was sent to this lawfirm (ld. Page 12.) The state
court subsequently entered an Anended Deci si on on Septenber
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12)

13)

14)

15)

16)

20, 1996 and a Second Anended Deci sion on Septenber 27, 1996
setting forth the anmount of damages to which the Sins Estate
is entitled. (ACT12, Answer12.) Final judgnent was entered
agai nst Leo Sins on April 14, 1997. (ld.)

Prior to the filing of the bankruptcy herein on Septenber

19, 1996, judgnent had not yet been entered in the Lea
County case, but defendants were aware that there was to be
an entry of judgnent. (AW[13 & 17, Answer (13 & 17.)

On or about May 14, 1996, Wnni e Kennann paid off Leo V.
Sim s indebtedness to Lea County State Bank in order to
prevent foreclosure and acquired the Daugherty Interest from
Leo V. Sins for the anount of the principal and accrued
interest of the past due |oan. (Meno{5, Resp.3.)

Lea County State Bank had a lien on all of Leo V. Sims
ranch interests, not just the Daugherty interest, to secure
the | oan used by the Debtor to purchase the Daugherty
interest. Purchase of the Daugherty interest resulted in a
rel ease of those liens. (Resp.1l9, ReplyY6.)

On May 14, 1996, Leo V. Sinms executed a series of quitclaim
deeds by which he conveyed to Wnnie Kennann certain
interests in the Daugherty interest. These deeds were
recorded on June 5, 1996. (1stMenpY4, 1stRespf6.)

On May 14, 1996, Leo V. Sinms assigned to Wnnie Kennann a
proportionate share of state and BLM grazi ng | eases
associated wth the Daugherty interest together with all of
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17)

18)

19)

20)

21)

22)

23)

his interest in a 40 acre tract of real property in Lea
County, New Mexico; these assignnments and deeds were
recorded on June 5, 1996. (1stMenpy5, 1stResp. 16.)

Leo V. Sins retained the possession and control of the
transferred properties after the transfers. (ACY28,

Answer §28.)

On June 7, 1996, Aline Sins filed a Verified Mtion for
Prelimnary Injunction in the Lea County case, seeking to
enjoin Leo V. Sins fromtransferring any nore property. The
nmotion was set for hearing on June 28, 1996, at 9:00 a. m
(ACYT15, Answer 115.)

On or about June 27, 1996, Tom and W nni e Kennann | oaned the
sum of $400,000 to Leo V. Sinms (the “Kennann loan”). In
exchange, Leo V. Sins granted a nortgage to the Kennanns
(the “Kennann nortgage”) which encunbered nost, if not all,
of Leo V. Sinms real property, together with certain
personal property described in the exhibits to the nortgage.
(Menmof6, Resp.3.)(1lstMenof8 and 18, 1stResp. 8 and 11.)
Thi s nortgage was recorded on June 28, 1996, (1st MenoY9 and
119, 1stResp. Y8 and f11.), at 8:18 a.m (ACY33, Answer33.)
The property encunbered by the $400, 000 nort gage had a val ue
of at |east $1,800,000. (Menof7, Resp.3.)

Leo V. Sins used the proceeds of the Kennann |oan to
purchase an annuity. (1stMenof21, 1stResp. 112.)

Tom and W nni e Kennann knew, prior to the acquisition of the
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24)

25)

26)

Daugherty interest, and prior to the $400, 000 Kennann
nortgage transaction, that a substantial judgnent would be
entered against Leo V. Sins in the Lea County case.
(Menof1l, Resp. 3.)
| ndeed, the Kennanns were judgnent debtors with Leo V. Sins
in a judgnent entered in the Lea County case for Aline Sins
as judgnent creditor. (Menoyl5, Resp.3.)
On February 18, 1997, Leo V. Sins, as debtor-in-possession
filed a Conplaint to Avoid Fraudul ent Transfers and
ol igations Under 11 U S.C. Section 548, and to Preserve the
Property Transferred for the Benefit of the Estate Under 11
U S C Section 550 (the “Conplaint”). (1stMsJY3,
1st Resp. 12.) (MSJT1, Resp.2.) The Conplaint initiated this
adversary proceeding. Count 1 references the May, 1996
deeds and assignnents to Wnni e Kennann and states “the
transfers ... were done with actual intent to hinder,
defraud or delay paynent to the Sins estate.” Conplaint
21. Count 2 references the Kennann nortgage and states
“the creation of the ... nortgage was done with actual
intent to hinder, defraud or delay paynment to the Sins
Estate.” Conplaint Y26. Both Counts 1 and 2 claimthat the
debtor was insolvent or was rendered insolvent at the tine
of the transfers. Conplaint Y 19 and 28.
Prior to Leo V. Sins filing the Conplaint Aline Sins sought
to bring the action herself. (Resp.120, Replyf7.)
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27)

28)

29)

30)

31)

32)

On March 11, 1997 the Bankruptcy Court entered an order
allowing Aline Sins to intervene in the Conplaint as a party
plaintiff. (1stM5Jf1l, 1stResp.Y2.)(MJY2, Resp.2.)

Aline Sinms filed her original Conplaint in Intervention on
April 28, 1997, and an anended Conpl aint on January 22, 1998
(the “Conplaint in intervention”). (1stMsJY2,

1st Resp. 12.) (MSJT3, Resp. 2.)

At a February 25-26, 1997, hearing before the Hon. Judge
Rose (the prior judge assigned to this case), Leo V. Sins
testified that he read the February 17, 1997 Conpl ai nt
before he filed it and that he agreed with its allegations.
(1st Menof1l, 1stResp. 15)

At the close of testinony on February 26, 1997, Judge Rose
found that Leo V. Sins “...admts and says that there is
conpetent proof of his intent, which was to hinder, defraud
or delay creditors by nmaking these various transactions.”
(1st Menpf22 and Exhibit E transcript, 1stResp.Y12; Resp. 6-
7.)

On April 8, 1997, the Bankruptcy Court entered an order
appointing a chapter 11 trustee. The original trustee
resigned and a successor trustee was appoi nted by order
entered May 5, 1997. (1stWMBJT4, 1stResp. 12.) (MJY4,

Resp. 2.)

Leo V. Sins appeal ed the Bankruptcy Court order appointing
the trustee; the United States Bankruptcy Appell ate Panel of
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33)

34)

35)

36)

37)

the Tenth GCrcuit affirmed on Decenber 30, 1997.

(1st Menof23 and Exhi bit F BAP opinion, 1stResp. f12.)

The successor trustee filed an Anended Conplaint to Avoid
Fraudul ent Transfers and Obligations (the *“Amended

Conpl aint”) on or about July 28, 1997. (1stMSJY5,

1st Resp. 12.) (MSJT5, Resp. 2.)

On March 2, 1998, the case was converted to Chapter 7 by
stipulated order. (MJY6, Resp.2.)

On April 14, 1998, Gary Otinger was el ected Chapter 7
Trustee, and was substituted as the plaintiff in this
adversary proceeding by order filed June 2, 1998. (MSJY7,
Resp. 2.)

On May 14, 1998, an Order Granting Sunmary Judgnment was
entered in this adversary case, and on Cctober 14, 1998, an
Amended Order Granting Partial Summary Judgnment was entered.
(MBJY8, Resp.2.)

The Cctober 14, 1998 Anmended Order Granting Partial Sunmmary
Judgnent (the “Amended Order”) avoi ded certain fraudul ent
transfers between Leo V. Sins and the Kennanns as to Counts
I, I'l, and I'll of the Anended Conplaint, but reserved the

i ssue of whether the transferees (Kennanns) took the
property transferred for value and in good faith or retained
alien or interest in the transferred property. (MJY9,
Resp. 2.) Specifically, Paragraph 11 of the Anended Order,
docket #66, states:
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38)

39)

This partial Summary Judgnent is entered

wi t hout prejudi ce whether any party,

transferee or obligee or a transfer or

obligation voided by this Judgnent that took

the property transferred for value and in

good faith has a lien on, or may retain any

interest transferred, or may enforce any

obligation incurred pursuant to 11 U.S.C. §

548(c) and/or 8§ 550(e); and the Court

reserves the question of the transferees’

retention of alien or interest in the

property until trial on the nerits.
The Kennanns filed a notion for stay pendi ng appeal on
Cct ober 23, 1998, and a notice of appeal of the Amended
Order to the Bankruptcy Appell ate Panel on the sane date.
The Court orally denied the notion for stay on Novenber 13,
1998. On Novenber 18, 1998 Aline Sins objected to the
Bankruptcy Appellate Panel hearing the matter, and the
appeal was transferred to the United States District Court.
The Bankruptcy Court entered its order denying stay pending
appeal on January 11, 1999.
On March 8, 1999, Magistrate Judge Smth entered his
Proposed Fi ndi ngs and Recommended Di sposition in the appeal,
finding that the Court |acked “finality” jurisdiction over
the appeal and that an interlocutory appeal was not
warranted. Hi s recommendation that the appeal be di sm ssed
was adopted by the United States District Court for the

District of New Mexico on April 7, 1999.

DI SCUSSI ON

In their Motion for Partial Summary Judgnent agai nst Tom
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Kennann and W nni e Kennann on Counts | and Il of the Amended
Complaint in Intervention the Trustee and Aline Sins seek
judgnent A) determ ning that the Kennanns are not good faith
transferees under 11 U S.C. 8 548(c), B) setting aside the
transfers identified in the Amended Conpl aint, preserving the
property transferred for the benefit of the estate, O
determ ning that the Kennanns are not entitled to retain any
interest in the property transferred and are not entitled to
retain a lien on any of the property transferred or any proceeds
of sale of such property, and D) avoi ding the Kennann nortgage
and declaring that it is not a valid lien on any of the property
of the estate.

The starting point for resolution of this issue is the
statute itself, which states:

[A] transferee ... that takes for value and in good

faith has a lien on or may retain any interest

transferred or may enforce any obligation incurred, as

the case may be, to the extent that such transferee or

obl i gee gave value to the debtor in exchange for such
transfer.

11 U.S.C. 8§ 548(c)(enphasis added). The defense requires a
showi ng of both “value” and “good faith”; failure to establish
either one will be fatal to the defense. This sunmary judgnment
nmotion is directed only to the good faith requirenent, so the
Court does not address any issues related to the val ue received
inrelation to the properties transferred.

A defendant claimng the 8 548(c) defense has the burden of
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proof. Jobin v. MKay (In re M&L Business Machine Conpany, Inc.)

84 F.3d 1330, 1338 (10" Cir.) cert. denied 519 U S. 1040 (1996).

See also 4 Collier on Bankruptcy 1548.04[1] at 548-24 (Law ence
P. King ed., 15'" ed., rev. 1999). In the context of this
summary judgnent notion, this nmeans that the Kennann’s need to
show a dispute as to any single material fact, or question of
law, related to their claimof good faith. The Court finds none.
Wth the Jobin case, the Court of Appeals for the Tenth
Crcuit joined the majority of Courts in deciding that the
obj ective standard for determ ning good faith is proper under 11
US C 8§ 548(c). Jobin, 84 F. 3d at 1338. “If the circunstances
woul d pl ace a reasonabl e person on inquiry of a debtor’s
fraudul ent purpose, and a diligent inquiry would have di scovered
the fraudul ent purpose, then the transfer is fraudulent.” 1d.

quoting In re Agric. Research & Technol ogy G oup, 916 F.2d 528,

536 (9'" Cir. 1990). See also Dean v. Davis, 242 S.Ct. 438, 444

(1917)(“A transfer, the intent (or obviously necessary effect) of
which is to deprive creditors of the benefits sought to be
secured by the Bankruptcy Act, ‘hinders, delays or defrauds
creditors’ wthin the neaning of 8 67e.” and all ows avoi dance of

a nortgage given to secure a substantially contenporaneous

advance.) Al so conpare MDougal v. Central Union Conference

Ass’n of Seventh Day Adventists, 110 F.2d 939, 941 (10" Cr.

1940) (hol ding that if person has know edge or notice of facts and
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ci rcunstances as woul d cause a person of reasonabl e prudence to

make inquiry, and if such inquiry would | ead to know edge of the

situation, he is chargeable with that know edge (construing
former Bankruptcy Act preference section making preferences

voi dable if creditor had reasonabl e cause to believe a transfer

woul d be preferential.))

A determ nation of good faith is primarily factual. Jobin,

84 F.3d at 1338. Fromthe factual record devel oped by the

parties in this case, the Court can easily find that the

ci rcunst ances woul d pl ace a reasonabl e person on inquiry of Leo

V. Sims fraudul ent purpose, and that a even a cursory inquiry

woul d have di scovered that fraudul ent purpose.

The facts on which the Court relies are as foll ows:

1) Wnnie Kennann is Leo V. Sims sister.

2) Leo V. Sims had borrowed $300,000 from Lea County State Bank
to acquire certain properties, and was unable to nmake
interest or principal paynents on the note. Wnnie Kennann
had actual know edge that the note was in default and that
forecl osure was threatened.

3) The Kennann’s were co-plaintiffs wwth Leo V. Sins in the Lea
County case, which had been tried from January 29, 1996 to
February 7, 1996. The Court made its oral ruling on
February 7, 1996, and entered a decision on March 28, 1996
finding Leo V. Sins liable to defendant Aline Sins for an
amount in excess of $4.6 mllion. The Kennanns were
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represented by counsel in this case.

4) On May 14, 1996, after the Lea County case ruling, Leo V.
Sins conveyed the Daugherty interest to Wnni e Kennann; she
in turn paid off the nortgage and its accrued interest.?

5) After the May 14, 1996, conveyance Leo V. Sins retained
possessi on and control of the properties.

6) On June 7, 1996, Aline Sins sought an injunction agai nst
further transfers of property. This notion was a docunent
of public record in the Lea County case. Hearing was set
for June 28, 1996

7) The day before the injunction hearing, Leo V. Sinms granted a
nort gage on substantially all of his property to Wnnie
Kennan. The nortgage was recorded forty-two (42) m nutes
before the injunction hearing was to start.

8) Leo V. Sins used the proceeds of the nortgage to purchase an
annuity.

Overall, the Court finds that being an insider relative having a)

2The Court notes that the record shows that the anount paid
was sinply a function of the nortgage bal ance. See Answer 9 54-
57 (debt in excess of $367,000; purchase price of $366,772.90.)
This transaction between insiders is suspect because there is no
i ndi cation of what the property’s actual value was. |Insider
transfers should be well docunmented to establish arnms | ength
dealing to escape suspicion of fraudulent intent. Although, as
di scussed above value is not at issue in this summary judgnent
notion. The purchase of the interests in an anount directly
corresponding to the anount of indebtedness rather than at fair
mar ket val ue (whatever that mght turn out to be followng a
reasonabl e i nvestigation) is evidence of the lack of an arns-
| ength transaction. Brown v. Third National Bank (In re
Sherman), 67 F.3d 1348, 1356 (8" Cir. 1995).
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actual know edge of the status of the Lea County case (and,
furthernore, being a party to the case) and b) actual know edge
of Leo V. Sims bank difficulties, any reasonabl e person would
have made further inquiry.

In support of this finding, the Court |ooks at the above
facts in light of the “badges of fraud” discussed in many

fraudul ent transfer cases. See e.q., Brown v. Third National

Bank (In re Sherman), 67 F.3d 1348, 1353-54 (8!" Cir. 1995). The

badges of fraud discussed in that case are whether:

1) The transfer or obligation was to an insider;

2) The debtor retained possession or control of the
property transferred after the transfer;

3) The transfer or obligation was di scl osed or

conceal ed;

4) Before the transfer was nmade or obligation was
incurred, the debtor had been sued or threatened with
suit.

5) The transfer was of substantially all the debtor’s
asset s.

6) The debtor absconded,;

7) The debtor renoved or conceal ed assets;

8) The value of the consideration received by the
debt or was reasonably equivalent to the value of the
asset transferred or the anmount of the obligation

i ncurred;

9) The debtor was insolvent or becane insolvent shortly
after the transfer was nmade or the obligation was

i ncurred;

10) The transfer occurred shortly before or shortly
after a substantial debt was incurred; and

11) The debtor transferred the essential assets of the
business to a lienor who transferred the assets to an
i nsider of the debtor.

ld. at 1354. In this case, badges 1, 2, 4, 5, 9 and 10 were at
| east inplicated. Further inquiry would have shown that Leo V.

Sinms was insolvent, that he was transferring property out of his
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name to avoid the previously announced judgnment in favor of Aline
Sins3 that there was a pending notion to prevent further
transfers in the Lea County case, and that he was insol vent.

Kennanns’' Arqgunents

1. In defense of their opposition to the notion for summary
j udgment, Wnni e Kennann cl ai ns she had no know edge of what
Leo V. Sins intended to do with the | oan proceeds, Resp. 118,
or that he was attenpting to hinder or delay creditors,
Resp. 23. These statenents are supported by an affidavit.?
Under the Tenth G rcuit’s objective standard, however,
actual know edge is not relevant. Jobin, 84 F.3d at 1338.
Further, Wnnie Kennan’s duty to investigate did not go to
the question of what Leo V. Sins intended to do with the
| oan proceeds; rather, she was on notice of a duty to
i nvestigate whether Leo V. Sinms was attenpting to transfer

assets (which would have had the effect of hindering or

W nni e Kennann's affidavit attached to the Response as
Exhibit A states that she | oaned the noney to Leo V. Sins to
avoi d having any nore partners in the ranch. |If the bank had
forecl osed, she could have purchased the property for the anount
of the debt, which is what she paid Leo V. Sins for the property.
The bank woul d never have been a “partner”. A nore |ogical
conclusion derived fromthis statenent is that either Leo V. Sins
or she wanted to prevent Aline Sins from obtaining a judgnent
lien on the property. For the purposes of this notion, however,
the Court takes the affidavit at face value. Under Jobin her
intent is not dispositive or arguably even relevant; the issue is
whet her under the facts existing at the tine she shoul d have
inquired into Leo V. Sims intent.

“Tom Kennann filed no affidavit.
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delaying creditors). That attenpt to transfer is the
“fraudul ent schene” or “fraudul ent purpose” of which Wnnie
Kennann cl ai ns no knowl edge, e.qg. Resp.1l1, but of which

W nni e Kennan was on notice to inquire about.

The Kennanns al so argue that there is no factual basis for a
finding of actual fraudulent intent underlying the transfer.
This, however, is the issue on which Judge Rose granted
partial summary judgnment. See Anmended Order. The Court
will not review this order.

Next, the Kennanns argue that no assets were placed beyond
the reach of creditors. This requirenent is not an el enent
of 11 U S.C. §8 548(a)(1). The subsection only requires a
transfer made with an intent to hinder, delay or defraud
creditors. There is no requirenent that the estate be

depl eted thereby. See Brown 67 F.3d at 1355 n.6. See also

Hayes v. Pal m Seedlings Partners-A (In re Agricultural

Research and Technol ogy G oup, Inc., 916 F.2d 528, 535 (9"

Cr. 1990)(“Even if the transferee gave reasonably

equi val ent value in exchange for the transfer avoided ...,
the transferee may not recover such value if the exchange
was not in good faith because good faith is ‘indi spensable’
for the transferee who woul d recover any val ue given
pursuant to 11 U.S.C. 8§ 548(c).”) The deeds and nortgage
granted by the debtor hindered and del ayed Aline Sins’ and
then the Trustee's collection efforts. The evil aimed at in
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8 548(a)(1l) is nerely the delaying and hindering. That is
sufficient to state a cause of action under § 548(a)(1).

See Dean v. Davis, 242 S.Ct. 438, 444 (1917). Furthernore,

this was already deci ded by Judge Rose in the Anended O der
The Kennanns al so argue that they acted in good faith
because nmere know edge of debtor’s financial distress is not
sufficient to inpute bad faith to them This argunent

m sconstrues the requirenents of Jobin. The test is not
actual bad faith, only a duty of prior investigation in
suspi ci ous circunst ances.

Finally, the Kennanns claimthat allowing relief on this
conpl aint would be prohibited by 11 U S.C. § 550(d), which
allows a trustee only a single satisfaction. They cite 3

Norton Bankruptcy Law and Practice 2d, § 58:8 (“Norton”),

for the proposition that if value is given there is “no
reason for the trustee to challenge such a transfer because
the estate will realize no benefit.” Wile this may be true

for bona fide purchasers, to which the treatise is referring

with that statenent, the treatise also points out:

A transferee will receive no lien to the extent of
value given if the value is not given in good faith and
the transaction is avoi dable under 8§ 548. The
transferee nust return the property, and receives only
an unsecured cl ai magainst the debtor’s estate for the
val ue given

Id. (citations omtted).

Thi s argunent about double satisfaction fails for two
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reasons: 1) it is premature, because the estate has not been

awarded any other relief yet, and 2) the relief requested

does not defeat the Kennann’'s claimfor the noney paid. See

Brown 67 F.3d at 1358. The Kennanns can assert an unsecured

claimin the bankruptcy for the anounts advanced. See al so

Norton 858: 8.

For the reasons set forth above, the Court finds that the
Motion for Partial Summary Judgnent is well taken. The Kennanns
are not transferees or obligees that took for value and in good
faith. The Kennanns therefore have no lien on, nor may they
retain, any interest transferred that was the subject of this
adversary proceeding. A separate order will be entered granting
the notion for summary judgnment. Plaintiffs are directed to
prepare a formof partial judgnment in conformty with this

opi ni on.

y -Ei;i?ﬂ?gfx_ﬁ___
Hon. Janes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true
and correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the foll ow ng:

Ofice of the US Trustee
PO Box 608
Al buquer que, NM 87103

M. Gary B. Otinger
Attorney at Law
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PO Box 1782
Al buquerque, NM 87103-1782

M. Daniel J. Behles
Attorney at Law

PO Box 415

Al buquer que, NM 87103-0415

M. Louis Puccini, Jr.
Attorney at Law

PO Box 30707

Al buquer que, NM 87190-0707

M. Lewis C. Cox, III
Attorney at Law

PO Drawer 1599

Lovington , NM 88260-1599

Mslryl B. Anderson
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