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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
RI CHARD TUNE and
VI CCl TUNE
Debt or s. No. 13-97-15637 SA

FI NDI NGS OF FACT AND CONCLUSI ONS
OF LAWON MOTI ON FOR RELI EF FROM STAY FI LED
BY THOVAS AND CHARLOTTE LATTA AND W NROCK VI LLAS

This matter came before the Court on May 12, 1999, for final
hearing on the Motion for Relief fromAutomatic Stay filed by
Thomas and Charlotte Latta (“Lattas”) and Wnrock Villas
Honeowners’ Association (“HOA’). The Lattas appeared through
their attorney Julie J. Vargas. HOA appeared through its
attorney Richard P. Jacobs. The debtors appeared through their
attorney Ronald Holnes. The Mdtion seeks relief fromthe
automatic stay to pursue collection of past due honmeowners’
associ ation dues on a condomniumin Wnrock Villas, in
Al buquer que, New Mexico that the debtors purchased from Lattas.

FI NDI NGS OF FACT

1. On February 29, 1994, the Lattas, as sellers, and the
debtors and Jimy Pal azzi (a relative of the debtors), as
buyers, entered into a Real Estate Contract (“Contract”™) for
the purchase and sale of a | easehold estate of Unit 1-13 at
Wnrock Villas. This contract was admtted into evidence as
Exhi bit 1.

2. The purchase price was $35, 500, payabl e $3,500 down and

execution of the Contract in the anount of $32,000. The



Contract provides for nonthly paynents of $246.00 with
interest on the unpaid principal balance at the rate of 8.5%
per year commencing April 1, 1994. The Contract al so
provides a | ate paynent penalty of $15.00 on any paynent
that is nore than fifteen days past due, as additional
interest due the sellers. The purchasers agreed to pay a
pro rata portion of the estimated insurance prem uns on the
unit to the Honmeowners’ Association “as they shall hereafter
direct.” Exhibit Ato the Contract al so provides that the
conveyance is “subject to all reservations, restrictions,
covenants and obligations set forth in the Declaration and
the By-Laws, Rules and Regul ations of the Wnrock Villas
Condom ni um Honeowner s’ Associ ation, as now or hereafter
anended.” (Enphasis added.) Paynents were to be directed to
Sunwest Bank of Al buquerque, N. A as escrow agent (“Sunwest
Escrow’), to be disbursed per instructions fromthe seller.
3. Exhibit 5 consists of the title sheet/table of contents and
page 33 only! of the “Declaration of Covenants, Conditions,
and Restrictions, Reservation of Easenents and Condom ni um
Plan” for Wnrock Villas Condom nium The rel evant page 33
text follows:
Common expenses, real estate taxes paid by the

Association on the entire Property, utility
expenses attributable to the Units and ot her

Thi s docunent is at |east 57 pages |ong according to the
tabl e of contents that starts on page 1.
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paynments collectible by the Association (excluding
ground rents payabl e under Unit Leases), together
with interest, costs, and reasonable attorney’s
fees?, shall be a charge on and be a conti nuing

I ien agai nst each unit involved in the assessnent
all of which shall be collectible by the
Association in any action. Each such assessnent,
and paynent, together with interest, costs, and
reasonable attorney’s fees incurred in the
collection, shall also be the personal obligation
of the Unit Lessee involved when the assessnent
fell due. The personal obligation for delinquent
assessnents shall not pass to the transferee of
the unit unl ess expressly assuned, but the unit

i nvol ved shall neverthel ess remain subject to the
I'ien.

(Enmphasi s added.)

3. Debt ors comenced this chapter 13 case on Septenber 29,
1997.
4. The debtors list the condom niumon their Schedule A as

having a val ue of $29, 666.67 (debtors have a 2/3rd interest;

therefore the debtors value the entire condom ni um at

’Conspi cuously absent fromthis list is the termlate fees.
This om ssion, however, was not addressed by the parties. The
Court therefore assunes that there is no argunent that the late
fees are not authorized by the bylaws. See Hills v. Geenfield
Village Hones Association, Inc. 956 SSW 2d 344, 350 (M. App.
1997) (Home Associ ation agreenment provided for a lien to secure
assessnents, and provided for addition of interest, costs, and
reasonable attorney’s fees. Court held that there was no
provision for “late fees” and no authority for their unilateral
inposition.) Exhibit 5 did not contain any material that
described the powers of or limtations on the Association. The
Court therefore cannot find that |ate fees are unauthorized under
t he Decl aration of Covenants. See also Board of Managers of
Executive Plaza Condom niumyv. Jones, 251 A D. 2d 89, 90-91, 674
N.Y.S. 2d 304, 306 (1998) (Condom nium | ate fees recoverable only
if fees represent reasonable costs arising fromdelinquency or if
board adopted resol ution pursuant to by-I|aws.)
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10.

$45, 500), securing clains to Wnrock Villas of $31, 000 and
Thomas Latta of $697.

Debtors filed a Chapter 13 plan on Novenber 5, 1997

This plan provided for paynent of the Latta arrearage claim
in the amount of $700, to be paid by the Chapter 13 trustee
wth interest at 8% It also provided for direct paynents
to Latta (i.e., Sunwest Escrow) for regular postpetition
amount s due.

On January 20, 1998, debtors filed an anended plan, which
provi ded the sanme treatnent for Latta, and provided for
paynment to Wnrock Villas of arrearage “HOA dues” in the
amount of $1,052.52 without interest.

On February 9, 1998, HOA objected to the anended plan: a) as
incorrectly stating the anmount due, which should be
$1,086.23; b) claimng that the HOA is secured for both pre-
and post-petition assessnents, c) for failing to |ist
Wnrock Villas as a secured creditor, and d) for plan
paynments extendi ng past three years.

HOA filed a proof of claimon April 17, 1998, claimng
$1,086. 23 as a secured claimfor “arrearages,” secured by
Unit |-13.

The amended plan was confirmed on April 27, 1998. Paragraph
two of the confirmation order states “The objection filed on

behal f of Creditor Wnrock Villas Honeowners Associ ati on,



Inc. has been resolved.” Attorney for HOA approved the
order. The confirmation order contains no | anguage that
changes the anended plan or the treatnent of any creditor
proposed by that amended plan. Paragraph three of the plan

treats the real estate contract with the Lattas as assuned.

11. In a letter dated June 19, 1998, HOA gave notice (the “new
policy”) to the honeowners:
At the June 16, 1998, the Honmeowners Associ ation
Board of Directors voted to change the delinquent
account policy. The nenbers voted to assess the
exi sting 15% | ate charge on all outstanding
bal ances $1.00 and over regardless of the nature
of the charge.
Pl ease find enclosed a current statenent which
reflects your outstanding bal ance. This bal ance
must be paid in full by July 15, 1998 or you wll
be assessed the 15% on the total outstanding
bal ance.
(Enphasis in original). This letter was admtted into
evidence as Exhibit 7. The mnutes of the Wnrock Villas
Condom ni uns Honmeowners Associ ation Board of Directors
nmeeting of July 21, 1998 are attached to Exhibit 7. These
m nut es evi dence a di scussion of this issues:
Topic: Late Fee Assessnent
D scussi on: Managenent suggested that a |late fee of
15% be assessed on any outstandi ng bal ance of $1.00 and
The minutes of the June 16, 1998 neeting were not
introduced into evidence. It does not nmake sense to the Court
that if a new policy was decided at the June 16, 1998 neeting it

woul d be discussed as a new matter again at the July 21, 1998
meeting wth inplenentation of the changed policy being further
del ayed until honeowners were notifi ed.
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12.

13.

over in an attenpt to collect nore of the

del i nquenci es.

Acti on: A notion was made and seconded that this
be put into place once a letter inform ng owners of the
new procedure [was sent?]. Mdtion carried.

Exhibit 2, stipulated to by the parties, is a “Balance Sheet

Li sting” prepared by Sunwest Escrow on the Contract. It

shows activity for the tine period February 3, 1998, through

May 6, 1999. The principal bal ance on the Contract as of

May 6, 1999 was $30, 340.11. The exhibit does not reflect a

paynment made by debtors on May 11, 1999. The parties

stipulated that as of the hearing date the Contract was
current.

Exhibit 3 is a “H storical Omer Ledger” ("Ledger”)

mai ntai ned by HOA. It includes a running bal ance on fees,

| ate fees, paynents, and other charges and credits.

A) Pages three and four are a “Resident History”
prepared by the fornmer managenment conpany for the
period June 1996, through Decenber 2099 (in fact the
| ast entries are dated Novenber 1, 1997). As of
Novenber 1, 1997, the document shows $3,789.62 in

“billings”% paynents of $3,090.72, and “adjustnments”?®

of $870.52, resulting in a balance due of $1,569.42.

“This represents 6 billings in 1997 of $219.58 plus 11

billings in 1998 of $224.74. Two of these billings reflect post-
petition charges. The billings are for HOA fees.

*Adj ustnents” is a general catchall for late fees

($502.86), attorney fees (%$298.72), keys, and ot her charges.
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O this amount, $1,086.23 is prepetition (the bal ance
as of Septenber 1, 1997). The postpetition anount of
$483. 18 represents the COctober 1997 billing, a late
charge, and the Novenber 1997 billing.?®

B) The first two pages of Exhibit 3 set out the
Ledger for the period January 1, 1998 through April 8,
1999. Pages five and six are identical to the first
two pages, except that the period is January 1, 1998
t hrough May 11, 1999 and there are witten notations on
page five explaining the bal ances “forwarded” in
January. Page one starts with a zero bal ance, then
adds the January 1998 fees of $229.49, a “2-nonth
reserve” charge of $9.50, and “Forwardi ng bal ances” of
$1, 466. 89, $265.47, and $158.72’. Page one conti nues
with February’s through June’s nonthly fees of $229.49
and nonthly late fees of $34.42 (cal cul ated as 15% of
the fees of $229.49; no late fees were assessed on
accrued |l ate fees, attorney fees, or adjustnents).

After a reduction for paynents received, the bal ance

®Not hi ng i n Exhibit 3 shows a Novenber 1997 | ate charge or
Decenber 1997 billing or late charge. Had these fees and charges
been added, the Decenber 31, 1997 total bal ance due woul d have
been $1, 861. 58.

'‘Page 5 has handwiting that describes the forwarding
bal ances as assessnents (i.e. fees) in 1997, late charges in
1997, and attorney fees (billed August 28, 1997 per the Resident
Hi story) respectively. These amounts total $1,891.08, or $29.50
nmore than the bal ance projected in footnote 6.

-7-



Q)

D)

due on June 19, 1998 was $2,664.15. This anount

i ncludes the $1,086.23 reflected in the proof of claim
The postpetition anmount due was therefore $1,577.92 on
t hat date.

On July 1, 1998 fees were added in the anount of
$229.49, and on July 2 a paynent of $258.49 was posted.
On July 8, 1998, the Ledger transfers $158.72, $784.11
and $143.40 to “Tune2 Bnkrpact” (total $1,086.23 as per
the proof of claim and in agreenent with the Septenber
1997 Resident History.) This left a bal ance of
$1,548. 92 post-petition outstanding on July 16, 1998.
HOA then added a late fee of 15% of that anount, i.e.,
$232.34. On July 16, 1998, the HOA al so charged the
debtors $7.00 for “Filing Lien Process”, the costs
associated wth recording a lien against the
condomniumfor its claim
HOA continued to use this nethod to conpute |ate fees
for the remai nder of 1998 and 1999 year to date: if
t here was any outstandi ng bal ance on the 16'" of the
nont h, 15% of the total anount due woul d be added as a
| ate fee, whether or not a check for that nonth’'s fees
had been received, and whether or not a |late fee had
al ready been assessed on a portion of the balance. On

February 2, 1999, HOA al so charged another $7.00 for a



recording fee to “Update Lien,”

added $187.55 attorney fees,

attorney fees on Apri

3 shows a bal ance due of $5,565.42 as of May 11,

22,

1999.

and on April
and anot her

All

81

t oget her,

1999

$4.33 in

Exhi bi t

1999,

whi ch HOA clains continues to accrue |late fees at a

rate of 15% per

nont h. 8

8At the hearing HOA' s representative, who keeps the books,

testified that this 15% per

year. |In fact,

the rate woul d be higher:

Mont h Anmount Amount + 15%
1 1.00 1.15

2 1.15 1. 3225

3 1. 3225 1. 520875

4 1. 520875 1. 74900625

5 1. 74900625 2.0113571875

6 2.0113571875 2.31306076563
7 2.31306076563 2.66001988047
8 2.66001988047 3. 05902286254
9 3. 05902286254 3.51787629192
10 3.51787629192 4. 04555773571
11 4. 04555773571 4.65239139606
12 4.65239139606 5. 35025010547

This tabl e shows that

or an annual

i nt er est

in twelve nmont hs
rate of 435%

-9-

mont h woul d work out to be 180% per

$1.00 woul d grow to $5. 35,



E) In all, between the petition date and the date of this
heari ng, debtors have nade ei ghteen of the twenty®
required post-petition nonthly paynents. Although
debtors made ei ghteen paynents, they were generally not
tinmely. No paynents were received during the nonths
of : QOctober, Novenber, or Decenber 1997, February 1998,
May or June 1998, Cctober 1998, January 1999 or March
1999. Debtors nade three paynents in April 1999 and
six in May 1999. In sum debtors started out this
bankruptcy by failing to make the first three post-
petition paynents, were nine paynents behind in March,
1999, and have never gotten nore caught up than being
two paynents behi nd.

12) Exhibit 4 consists of two pages, the first is a list of all
HOA fees due since the bankruptcy filing, wthout addition
of late charges or other costs. It shows that $4,575.55 was
due for fees. The second page |ists the sane HOA fees but
includes the “late charges of 15% per annuni.® This shows

t hat $5, 244. 03 woul d have been due with | ate charges.

Debt ors obligation for post petition paynents started on
Cctober 1, 1997. Therefore, as of May 12, 1999, twenty paynents
had cone due.

%“per annunt is incorrect. The |late charge was assessed on
the sixteenth of the nmonth whether the paynment was received that
day or sone tine later. The effective interest rate would thus
be approxi mately 360% (15% x 24 half nonth periods) if the
payment plus late fee were paid on the 16'", declining to the 15%
rate if paid exactly one year |ater.

-10-



13)

14)

15)

16)

Exhibit A page 4, contains a |ist prepared by the debtors
of paynments to both HOA and Sunwest Escrow. This list shows
a paynent, check 2082, to Wnrock Villas on July 31, 1998,
which is not reflected on the Ledger. HOA s witness, who
mai ntai ns the HOA's books and kept the | edger, testified
that its absence neant that the check was never received.
Debtors did not provide any docunentary evi dence that the
paynment was made or received by HOA. The Court finds that
this check was never received or credited.

Debtors’ attorney argued at the hearing that the debtors
were current, but alternatively nmade an offer of adequate
protection if debtors were in default: the debtors would
cure in a reasonable tine.

Debtors’ attorney also argued that the HOA Byl aws, Rul es and
Regul ations did not apply to debtors because in the deed
they took the property “subject to” those conditions rather
than “assum ng” them HOA' s attorney’s position is that
both the Lattas and the debtors are responsible for al

fees, |l ate charges, and attorneys fees.

Movants presented no evidence of what actual damages they

may suffer froml ate paynents.

CONCLUSI ONS OF LAW

This is a core proceeding under 28 U S.C. 8 157(b)(2)(0Q.

These findings of fact and conclusions of |law are entered

pursuant to Bankruptcy Rul e 7052.

-11-



1. Debtors’ Liability

Debtors argue that they are not liable for the HOA fees.
This argunent fails. Wnrock Villas is a condom ni um establ i shed
under the New Mexico Building Unit Omership Act (“Act”), 88 47-
7-1 to 28 NWVBA 1978 (1995 Repl.). The debtors are “unit owners”
as defined in Section 47-7-2. Section 47-7-27 provides that “All
unit owners ... shall be subject to the act and to the
decl aration and byl aws of the association of unit owners adopted
pursuant to the provisions of the act.” Section 47-7-7 provides
that “Each unit owner shall conply strictly wth the bylaws and
with the adm nistrative rules and regul ati ons adopt ed pursuant
thereto and shall conply with the covenants, conditions and
restrictions set forth in the declaration or in the deed to his
unit.” Under the Act the bylaws may provide “the manner of
collecting fromeach unit owner his share of the common
expenses”. Section 47-7-20(GQ . Therefore, under a plain reading
of the statutes, the debtors are liable for the HOA fees because
they own the unit.

This conclusion is consistent with the general common | aw of
property. A condominiumis a “Common Interest Community” as

defined in Restatenent (Third) of Property: Servitudes § 6.2

(Tentative Draft No. 7, 1998)(“Restatenent of Property”). These

communities have the power to raise funds by | evying assessnents
that are secured by a lien against the individually owned

properties. 1d. 8 6.5. Because the rights and obligations of

-12-



the owners of the individual units relate to that ownership, they
are appurtenant servitudes. 1d. 88 1.1, 1.5. 1In general, an
original party or successor to an appurtenant servitude incurs
l[iability on account of the servitude burden for obligations that
accrue during the tine the party or successor holds the burdened
property interest. 1d. 8 4.4. Thus, under the common | aw of
property the debtors would be liable for all burdens related to
the condom niumunit during their period of ownership. See In re
Raynond, 129 B.R 354, 363 (Bankr. S.D.N. Y. 1991)(Condom ni um

common charges are a covenant running with the land); In re Case,

91 B.R 102, 103 (Bankr. D. Co. 1988)(sane). Conpare 11 U S.C. 8§
523(a) (16) (Post-petition condom niumfees are not included in
the discharge if debtor physically occupies the unit or rents it
out.)

The debtors’ argunent that they took their ownership
“subject to” the HOA' s Byl aws, Rules and Regul ati ons, rather than
“assum ng” themalso fails. It is true that purchase of property
“subject to” a condition generally inposes no personal liability

on the purchaser to satisfy the condition. Conpare Restatenent

of Property: Mrtgages 8 5.1 (1996)(Transfers with assunpti on of

ltability) with Id. 85.2 (Transfers w thout assunption of

l[tability). See also Kuzenthak v. Pitchford, 78 NNM 378, 379,

431 P.2d 756, 757 (1967) (discussing distinction between

“assunption” and “subject to”.) See also Del R o Land, Inc. v.

Haumont, 514 P.2d 1003, 1005, 110 Ariz. 7, 9 (Az. 1973). A

13-



purchaser “subject to” does, however, risk loss of the property

if the condition is not net. Rest at enent of Property 8 5. 2. See

also Del Ro lLand, 514 P.2d at 1005. Therefore, for the purpose

of this stay notion, the distinction of whether the debtors are

personally liable for the obligations does not matter. |If
debtors seek to keep the property, the conditions, i.e. HOA s
Byl aws, Rul es and Regul ations, nust be satisfied. In sumary,

the Court finds that the debtors are in effect liable for the HOA
f ees.

2. The notion for relief fromautomatic stay.

Movants seek relief fromthe automatic stay. The rel evant
statutes are 11 U S. C. 8362(d) and (Qg):

(d) On request of a party in interest and after
notice and a hearing, the court shall grant relief
fromthe stay provided under subsection (a) of
this section, such as by term nating, annulling,
nodi fyi ng, or conditioning such stay-—
(1) for cause, including the | ack of adequate
protection of an interest in property of such
party in interest;
(2) with respect to a stay of an act agai nst
property...if-—
(A) the debtor does not have an equity in
such property; and
(B) such property is not necessary to an
effective reorgani zati on.

(g) I'n an hearing under subsection (d) or (e) of this
section concerning relief fromthe stay of any act
under subsection (a) of this section-
(1) the party requesting such relief has the
burden of proof on the issue of the debtor’s
equity in property; and
(2) the party opposing such relief has the burden
of proof on all other issues.

-14-



The Motion for Relief fromautomatic stay seeks relief under both
365(d) (1) and (2).

Wth respect to 365(d) (1), novants alleged and argued t hat
they were not adequately protected because of the history of
m ssed paynents, accrual of late fees, and | ack of show ng that
the debtors could continue to nmake paynents. |n response,
debtors’ attorney represented that debtors believed they were
current, and if they were not, they would cure within a
reasonable tine fixed by the Court provided that they were
financially able to pay any |l ate fees determ ned by the Court.
There is no evidence before the Court that the asset is
depreciating or being wasted. The Court finds that entry of an
order 1) giving debtors a reasonable tinme to cure upon penalty of
stay nodification, and 2) ordering tinely future paynents upon
penalty of stay nodification can adequately protect novants’
interests. Therefore, the stay notion under 8§ 365(d)(1) wll be
deni ed.

The nore difficult issue for the Court revol ves around a
portion of 8 365(d)(2), specifically “equity” in the property.
There was no testinony at the hearing relating to value. The
burden is on novant to establish a lack of equity. 11 U S C
8365(g). Instead of introducing additional evidence of the
current value, novants urged the Court to adopt the original
purchase price of five years ago as the value, i.e., $35, 500.

The Court could find that this amount should be entitled little

-15-



wei ght, find that novants have failed to neet their burden, and
deny relief on that ground.

On the other hand, the debtors al so produced no evidence at
the hearing; in fact, they did not appear. They schedul ed the
asset as worth $45,500 in their bankruptcy schedul es. The Court
therefore, for the purpose of this notion, finds the value to be
sonmewher e between t hose nunbers.

The debt against the property includes the Contract bal ance
of approximately $30, 300. 00, the $1,086.23 (provided for by the
confirmed plan), and any post-petition anounts due to HOA. The
parties disagree on this anmount. Debtors claimthey are current,
and/or they are not liable for the late fees. HOA clains
alternatively: a bal ance due of $5,565.42 including the new
policy late fees, attorney fees, lien recording fees, etc. (See
Exhibit 3); $688.69 of HOA fees (less reductions of 2 payments of
$258.49 for the May 3 and May 11 paynents) (and excl udi ng ot her
itens) if no late fees are allowed at all (See Exhibit 4 page 1);
or $1,357.17 (|l ess reductions of 2 paynments of $258.49 for May 3
and May 11 paynents) of HOA fees (excluding other itens) if late
fees are conputed at the old rate of 15%the nonth the paynent is
due only (See Exhibit 4 page 2).

The Court will deny the $5,565.42 anount. First, the Court
finds that the | anguage that inplenents the new |late fee policy

i s anmbi guous. Second, the Court finds that the | ate charges

-16-



assessed under this new policy are excessive, punitive, and
unenf or ceabl e.

A provision is anbiguous if a Court determnes that it is
reasonably and fairly susceptible to different constructions.

Near burqg v. Yates Petrol eum Corporation, 123 N M 526, 531, 943

P.2d 560, 565 cert. denied 123 N.M 446, 942 P.2d 189 (1997);

Mark V. Inc. v. Mellekas, 114 NM 778, 781, 845 P.2d 1232, 1235

(1993). The Court finds that the new late policy is anbi guous.
A reasonabl e person could read the June 19, 1998 letter in each
of the foll ow ng ways:
a) The current late policy is 15% of assessnents only; the
15% w Il now apply to other itens al so such as attorney
fees, key deposits, etc. A late fee will be applied only
one tinme to any individual charge, consistent with the
current policy.
b) There will be a one tine 15% | ate fee applied to al
bal ances, including prior fees and | ate charges and
m scel | aneous fees, on July 16'", and the current policy of
assessing 15%of late fees will continue.
c) There will be a one tine 15% | ate fee applied to al
bal ances, including prior fees and | ate charges and
m scel | aneous fees, on July 16'", and the current policy of
assessing 15%of late fees will change to assess 15% on al

future bal ances incurred during that nonth.

-17-



d) The new policy is 15% of outstandi ng bal ances i ncl udi ng
prior nonths fees and the |late fees thereon, conpounded
nmont hl y.
e) The new policy will be to assess a 15% per year |late fee
on all outstandi ng bal ances effective July 16th.
Furthernore, the new late policy is silent as to how
paynments should be applied; will they elimnate any | ate charge
for that nmonth, or will they instead be applied to the earliest
bal ance or possibly only to earlier late fees, thereby incurring
an additional late fee for the nonth of paynent? The |ack of any
tinme period associated with a stated interest rate is also
anbi guous.
Ref erence to the mnutes of the Board neeting that
inpl emented this policy offers no further guidance. The m nutes
say the fee wll be assessed, but nakes no reference to
conpoundi ng, application of paynents, or to assessing |late fees
on |ate fees. An anbi guous contract should be construed agai nst

the interest of the party that drafted it. Mastrobuono v.

Shearson Lehman Hutton, Inc., 115 S. C. 1212, 1219 (1995); Qmi

Avi ation Managers, Inc. v. Buckley, 97 NM 477, 482, 641 P.2d

513 (1982); MIk ‘N More v. Beavert, 963 F.2d 1342, 1346 (10"

Cr.1992). Although the Byl aws and Regul ati ons of HOA are not a
contract, the sane rule of |aw should apply in interpreting a

regul ation that acts like a contract in its execution. For this
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reason, the Court will adopt reading “a” above; i.e., the late
fee will be applied to all charges, but only one tine.

Anot her reason supporting this construction of the late fee
assessnment is the public policy against enforcing penalty
provisions in contracts. “A penalty is a termfixing
unreasonably | arge |iquidated damages and is ordinarily
unenf or ceabl e on grounds of public policy because it goes beyond
conpensation into punishnment.” Nearburg, 123 N M at 532, 943

P.2d at 566 (Cting Restatenent (Second) of Contracts 8 356

(1981) (Li qui dat ed damages and penalties)); accord, Thomas v.

Gavin, 15 NNM 660, 110 P. 841, 843 (1910). The Rest atenent

(Second) of Contracts 8 356 comment, suggests two factors to

consider in determ ning whether an anount fixed as danages is a
penalty: 1) anticipated actual loss, and 2) difficulty of proof
of loss. 1d. If the fixed anmobunt (in this case the 15% “l ate
fee”) is reasonable in that it wll approximate the actual | oss
resulting fromthe breach (in this case |ate paynent), it is |ess
likely to be a penalty. Second, if the actual |oss would be
difficult to prove, it is less likely that a court would find
that a fixed anbunt was a penalty. Conversely, if the actual
loss is easy to establish, less latitude is allowed in fixing the
i qui dated damage. 1d.

In this case, actual loss is not difficult to prove. A late
paynment results in a |loss of the use of noney for a certain

period of time. This should not be difficult to prove: a sinple
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interest calculation would suffice. Also, given the lien rights
set out in the Bylaws, it appears that eventual paynent is
reasonably certain, so there is little risk, and there should be
a correspondingly reasonable interest rate. Mvants provided no
evi dence of damage resulting fromlate paynment. The Court finds
that the 435% rate urged by novant is not reasonable. The Court
can conceive of no set of facts under which the actual damages
suffered by the HOA woul d approxi mate a rate of 435% per year on
the use of the fees. Therefore, the Court finds that the
proposed 435% | ate fee is an unenforceable penalty.

It is also interesting to note that the current Condom ni um
Act', 88 47-7A-1 to 47-7D-20 NWVBA 1978 (1995 Repl.), fixes 18%
per annum as a maxinmumrate of interest that may be applied to
past -due assessnents.!? |d. § 47-7C 15(B). The Condomi ni um Act
is New Mexico’ s adoption of the Uniform Condom nium Act as
anmended in 1980. Section 47-7C-15(B) is a verbatimadoption of

section 3-115 of the Uniformact, including the 18%fi gure.

“This Act was passed in 1982, and applies to condoni ni uns
created after the effective date. 8§ 47-7A-2 NVSA 1978 (1995
Repl.) Wnrock Villas was established under prior |aw.

2The Building Unit Oanership Act has no similar interest
cap, but when this Act was passed in 1963 the state’'s usury | aws,
whi ch were repeal ed effective June 14, 1991, see Century Bank V.
Hymans, 120 N.M 684, 688, 905 P.2d 722, 726, cert. denied 120
N.M 533, 903 P.2d 844 (1995), were in effect. There woul d have
been no need for the Building Unit Omership Act to duplicate the
usury laws. Conpare QOakland East Manors Condoni ni um Associ ati on,
Inc. v. D. La Roza, 669 So. 2d 1138, 1139-40 (Fl. App.
1996) (Fl ori da condom ni um byl aws nay provide for interest at the
hi ghest rate perm ssible under the usury |aws.)
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This Act has been adopted in various forns by 21 states. Wayne
S. Hyatt, Common Interest Communities: Evolution and Reinvention,

31 John Marshall Law Review 303, 395 n. 76. (1998). Conpare,

e.qg. Fla. Stat. Ch. 718.116 (1998) (assessnents bear interest at
rate provided in declaration and may not exceed maxi mumrate set
by law, if nothing in declaration, then 18% if bylaws provide,
association may charge a |late fee not to exceed the naxi mum of
$25 or 5% of each |l ate paynent; statute al so provides how
paynents are applied to late fees, costs, interest, etc.) and M.
Code Ann., Real Property 8 11-110(e)(1)-(2)(1998) (sane as
Florida, but allows a | ate charge of the greater of $15 or 10% of
t he del i nquent paynent “provided the charge may not be inposed
nmore than once for the sane delinquent paynent”.) It appears
that many | egi sl atures have decided that 18% as a rule, is a
reasonabl e damage resulting fromlate paynent.

In sum the Court interprets the late fee policy as being a
15% char ge on out standi ng bal ances on the 15'" of the nonth, that
have accrued during that nonth only. This effective rate can, as
di scussed above, be significantly higher than the 18% per annum
of the Uniform Laws, but appears to have been adopted by HOA as a
regul ation and enforced in the past. The decision today draws
the limt at conpounding late fees.

Additionally, the Court finds that fees for recording |liens
on July 16, 1998 and February 22, 1999 are disall owed as being

filed in violation of the automatic stay. The debtors shoul d not
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have to pay for actions taken against themin violation of
federal law. The attorney fees charged postpetition, in the
anount of $187.55 and $4. 33 appear reasonable and will be
allowed. There is sufficient equity in the property to cover
those fees, which are provided for by the deed. If novants seek
additional fees, they may file an application in the formof an
affidavit with copies of tinme records attached, and serve a copy
on debtors and their counsel.®® [|f no objections are filed to
the request for additional fees within twenty days of service
(plus three days for mailing), the novants can submt an order
approvi ng those fees.

In sum the debtors owe two postpetition paynments of $229.49

each to HOA, twenty |late fees each in the anount of $34.42, and

BHOA counsel submitted an affidavit (Exhibit 6) stating that
HOA had incurred (total?) attorney fees of $1,558.91. It is not
cl ear whether that figure is in addition to the attorney fees
al ready allowed by this decision, or is intended to include fees
incurred in appearing at the hearing on May 12. Since HOA
counsel is being given the opportunity to submt another, nore
conpr ehensi ve request for fees on behalf of HOA the Court does
not need to interpret Exhibit 6.
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$192 of attorney fees. The total clains against the property are

t her ef ore:
Cont r act $ 30, 300
Prepetition paid by plan 1, 086
Postpetition attorney fees 192
Post petition arrearages 459
Postpetition |late fees 688
Tot al $ 32,725

Since the value is sonmewhere between $35,500 and $45, 500, the
Court finds that the debtors have at |east a mniml anount of
equity in the property, even taking consideration such
additional attorney fees that may be awarded!. Further, if the
debtors abide with the adequate protection order that is being
entered herewith, they will have approximately $1,500 nore equity
within two nonths. Therefore, the stay notion under 8§ 365(d) (1)
wi || be deni ed.

Debtors have offered to cure the arrearage. The Court finds
that a 90-day tinme period froman order determning the final
anount of attorney fees to bring the contract current woul d not
be unreasonable. That 90-day tinme period should start to run

followng the entry of the order allow ng the specific anmount of

“Counsel for debtors also argued that the Debtors needed the
home as a residence. However, there was no testinony or other
adm ssi bl e evidence on this issue. Since 8 362(g)(2) allocates
the burden of proof on this issue to the party opposing the stay
relief, Debtors have not net their burden. The Court has instead
focused its analysis on the issue of equity only.
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the additional attorney fees provided for in this order. A
separate Order regardi ng adequate protection will be entered.
y 'Ei;ﬁ%ﬁ?sz‘ﬁ___

Hon. Jan®s’ S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the foll ow ng:

Julie J. Vargas (attorney for Lattas), Richard P. Jacobs
(attorney for Wnrock Villas), Ronald E. Holnmes (attorney for
debtors), Kelley Skehen (Chapter 13 Trustee), and the United

St at es Trust ee.
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