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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JAVES ALAN WYLI E,
Debt or . No. 7-98-10995 SA

JAVES ALAN WYLI E,
Pl aintiff,
V. Adv. No. 98-1072 S

DONNA WYLI E,
Def endant .

MEMORANDUM COPI NI ON' ON PLAI NTI FF* S MOTI ON
FOR SUMVARY JUDGVENT ON COUNT 2 OF COUNTERCLAI M

This matter cones before the Court on the Plaintiff’s Mtion
for Partial Summary Judgnment on Count 2 of Defendant’s
Counterclaimfor Denial of D scharge, filed May 4, 1999.

Plaintiff is represented by Gary B. Otinger. Defendant is
represented by George M Mwore. This Menorandum Opi ni on
constitutes the Court’s findings of fact and concl usions of |aw
pursuant to Bankruptcy Rul e 7052.

Plaintiff filed this adversary proceeding on April 2, 1998.
Def endant filed an anmended answer and counterclai mon May 18,
1998. The counterclaimhas two counts: 1) nondi schargeability of
her debt under 11 U S.C 8§ 523(a)(15), and 2) denial of discharge
under 11 U.S.C. 8§ 727(a). Plaintiff filed his notion for parti al
summary judgnent on Count 2 of the counterclaimon May 4, 1999.

Summary judgnent is proper when there is no genuine issue as
to any material fact and the noving party is entitled to judgnent

as a matter of law.  Bankruptcy Rule 7056(c). Once the noving
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party has properly denonstrated that there is no genuine issue of
material fact, the burden shifts to the nonnoving party to show

that there is a genuine issue of material fact. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 257 (1986). |In this case

movant filed his notion for summary judgnent and attached as
supporting docunents: an Affidavit of Plaintiff; the Antenupti al
Agreenent entered February 16, 1995 between Debtor and Marion
Newman whi ch was recorded in Bernalillo County, New Mexico on
Decenber 27, 1995; and an “Agreenent” describi ng ownership of a
house dated March 13, 1996.

NM LBR 7056-1 states that any material fact set forth in
nmovant’ s statenent shall be deened adm tted unless specifically
controverted in a response. Defendant did not file a response to
the notion for summary judgnent, thereby admitting the materi al
facts stated in the notion. Therefore, if novant has
satisfactorily established that there is no issue of materi al
fact related to his defense to the counterclaim summary judgnment
shoul d be entered if proper as a matter of |law  Bankruptcy Rule
7056(e).

The Counterclaim

For her counterclai mseeking a denial of discharge,
def endant al |l eges:
1. On information and belief, the debtor, within one year
prior to the filing of the petition herein, and with

intent to hinder, delay or defraud a creditor (or the
trustee), has transferred or permtted to be
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transferred property of the debtor; and

2. On information and belief, the debtor has know ngly and
fraudul ently nmade fal se oaths or affirmations in this
proceedi ng, including, but not limted to, statenents
regarding the transfers of property referred to ..
above.

This | anguage basically tracks 11 U S.C 8§ 727(a)(2) (A and

(a) (4) (A).

Undi sputed facts

The Court finds the follow ng facts are undi sputed, based on

the conpl ai nt and anended answer:

1

Debtor filed his petition under Chapter 7 on February 19,
1998.

Donna Wlie, former spouse of the debtor, was scheduled as a
creditor on Schedule F.

The above capti oned adversary proceeding is a conplaint to
determ ne that the claimof Donna Wlie in the anmount of
$181, 000 i s dischargeabl e under Chapter 7 of the Bankruptcy
Code.

The Court has jurisdiction over the parties and subject
matter of the conplaint, pursuant to 28 U S.C. § 1334 and
this is a core proceeding under 28 U. S.C. 8157(b)(2)(1).

On February 4, 1992, the Plaintiff and Defendant were
granted a Final Decree of Divorce in Second Judici al
District Cause No. DR 89-03418. As part of the Decree of
Di vorce and the Marriage Settl enment Agreenent added

thereafter, the Debtor was required to pay $4,310 per nonth
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to the Defendant, and those paynents were denom nated as

alinony in the final decree.

The Court finds that the following facts are deened adm tted

pursuant to NM LBR 7056- 1:

6.

10.

Debtor’s spouse Marion Wlie has had a one-half comunity
interest in the debtor’s hone at 9200 Fl orence, N E.

Al buquer que, New Mexico since the property was purchased in
April of 1996.

Wthin a few days of closing the purchase of the Florence
property, Debtor gave a deed to hinself and his wife Mrion
as joint tenants, thus formally recognizing his wife's
interest in the property.

Approxi mately a year after the purchase of the Florence
property, the debtor and his spouse Marion WIlie again
exchanged deeds prior to and after the refinance of their
home nortgage which was executed in order to obtain a nore
favorable interest rate and to obtain noney for hone

I nprovenents.

The deed given to the Debtor’s spouse Marion WIlie was given
for the purposes of facilitating the refinance of the
property, and was not given for the purpose of hindering,
del ayi ng, or defrauding any creditor.

The end result of the exchange of deeds between the Debtor
and his spouse was that they each retained their respective
equity interests in the Florence property and that the
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From

11.

12.

13.

14.

debtor’s bankruptcy estate was neither increased or

di m ni shed.

a review of the bankruptcy file, the Court also finds:
Marion Wlie is not a joint debtor in the bankruptcy. Her
address is listed as 9200 Fl orence NE, Al buquerque, NM on
the Di sclosure of Non-filing Spouse pursuant to NM LBR
1002- 1.

Debtor’s schedul e of real estate included 9200 Fl orence, NE
Al buguer que, NM as having a val ue of $295,000 with a secured
claimagainst it in the anount of $242, 000.

The first neeting of creditors was held and concl uded on
March 27, 1998.

On April 8, 1998, debtor anended his Schedul e C exenptions
and the Statenent of Financial Affairs. The anmended
Schedul e C exenpts debtor’s one-half interest in the

Fl orence Property at a value of $26,500. The ori ginal
Statenent of Financial Affairs listed no “Qher transfers”
of property within one year imedi ately preceding the
commencenent of the case. The anmended Statenent of
Financial Affairs lists a transfer on April 30, 1997, of the
Fl orence property from*“Janmes A Wlie, a nmarried man, as
his sole and separate property” to hinself and Marion Wlie.
It also states: “The property at Florence had previously
been owned by Alan and Marion Wlie as joint tenants, with
Marion Wlie making regular nonthly nortgage paynments from
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her sole and separate property fromthe tinme the property
was purchased in April, 1996. ... The conveyances to him and
fromhimwere ultimately a reflection of Marion Wlie's
interest in the property.”

15. No parties objected to the claimof exenptions.

CONCLUSI ONS OF LAW

The debtor argues in his nmenorandum that Count 2 is devoid
of any specific facts, and the debtor knows of no other transfers
t han the exchange of deeds referred to in facts 7 through 10
above. Furthernore, the failure to disclose these transfers was
i nnocent and pronptly renmedi ed by anendnent. Therefore, because
these transfers were innocent and did not deplete the estate, and
the om ssions fromthe docunents innocent, sumrary judgnent
shoul d be entered. Unfortunately, Count 2 is sufficiently vague
that the Court cannot be sure that the only transfers the
counterclains are based on are those listed in facts 7 through
10, or that the only false oath conplained of is their om ssion
fromthe schedules. The Debtor is in the difficult situation of
provi ng the nonexi stence of sonething that has not been
specifically alleged. Therefore, despite the |lack of an answer
to the notion for summary judgnent, the Court is not inclined to
grant the notion except to the extent that it involves the
transfers and other facts set out above.

Under 11 U S.C 8§ 727(a)(2) a debtor is denied a discharge
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if he or she, “with intent to hinder, delay, or defraud’” a
creditor or a trustee, “has transferred ... or conceal ed property
of the debtor”. Although the Debtor’s affidavit is self-serving
with respect to his intentions, it does offer a reasonable

expl anation for the series of transactions that transpired.
Furthernore, the evidence is that the transactions did not in
fact transfer any equitable interest in the property; rather, the
deeds were executed to reflect the actual community property
status of the property. Therefore, the Court will grant the
nmotion for summary judgnment to the extent only that it seeks a
deni al of discharge for the execution of the deeds referred to in
the facts above.

Under 11 U.S.C. 8§ 727(a)(4) a debtor is denied a discharge
if he or she “knowi ngly and fraudulently ... nade a fal se oath.”
To trigger this section, the oath nust relate to a materi al
matter and nust be made willfully with the intent to defraud.

Cal der v. Job, 907 F.2d 953, 955 (10" Cir. 1990). A matter is

material if it concerns discovery of assets, business dealings or

t he exi stence of disposition of property. Hamb v. WIlson, 233

B.R 718, 725 (6'" Gr. BAP 1999). In this case, the debtor

di scl osed the existence of the property on his original

schedul es, and anended the statenent of financial affairs shortly
after the first neeting of creditors to disclose the deeds back
and forth between himand his spouse. The Court finds this

om ssion to have not been material. Therefore, the Court wll
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grant the notion for summary judgnent to the extent only that it
seeks a denial of discharge for the om ssion of the deeds
referred to in the facts above fromthe original statenent of
financial affairs.

An Order will be entered granting the notion for summary

judgnent in part.

Hon. Janes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, nailed, or delivered to the follow ng: Gary
Qtinger, George More, Mchael Caplan (Trustee) and the United
St ates Trustee.
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