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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JEROD R TRI CARI CO
Debt or . No. 7-98-16838 SR

VAN W NKLE ROOFI NG, | NC. ;
RONNI E VAN W NKLE and
DENE VAN W NKLE
Pl aintiffs,
V. Adv. No. 99-1030 S

JEROD R TRI CARI CO
Def endant .

MEMORANDUM OPI NI ON ON PLAI NTI FF* S
MOTI ON FOR SUMVARY JUDGVENT

This matter is before the Court on the Motion for Sunmary
Judgnent filed by the plaintiff. This is a core proceedi ng under
28 U.S.C. §8 157(b)(2)(J). This nmenorandum opi nion constitutes
the Court’s findings of fact and concl usions of |aw pursuant to
Bankr uptcy Rul e 7052.

New Mexi co Local Bankruptcy Rule 7056-1 states, in part:

A party opposing the notion [for summary
judgnent] shall, wthin 20 days after service
of the notion, file a witten nmenorandum
containing a short, concise statenent in
opposition to the notion with authorities.

| f no such responsive pleading is filed, the
court may grant the notion for summary
judgnent. ... Al material facts set forth
in the statenent of the novant shall be
deened adm tted unless specifically
controverted.

Def endant did not file a response to the notion for summary
judgnent. Therefore, all material facts set forth in plaintiff’s

statenent are deened admitted. The Court has al so taken judici al



notice of this adversary proceeding and the main bankruptcy, No.
7-98-16838 (Bankr. D. NNM 1998), and the Court finds as foll ows:

Fi ndi ngs of Fact

1. Debtor filed for bankruptcy on Novenber 9, 1998.

2. Plaintiffs are a creditor of debtor.
3. The first neeting of creditors was held on Decenber 16,
1998.

4. Plaintiffs filed this conplaint objecting to discharge on
February 8, 1998.

5. At the first neeting of creditors, Debtor was sworn, and
testified that:
a) he reviewed the schedul es, statenent of financial
affairs, and petition with his attorney and that they were
true and correct,
b) that he did not plan on maki ng any changes or additions
to the schedul es or statenments or petition, and
c) that he listed all of the property in which he had an
interest, giving it its fair market val ue.

6. The Debtor signed a Declaration Concerning Debtor’s
Schedul es and Decl aration Under Penalty of Perjury by
| ndi vi dual Debtor in connection with the statements and
schedules filed in the case.

7. Debtor’s schedule A lists Lots 1, 2, 3, and 4 wth a total

val ue of $5,000. Schedule B lists no firearns, no interest



i n uni ncorporated businesses, no accounts receivables or
debts owing to the debtor, no cars (7 trucks are |isted),
and no office equi pnent, furnishings, supplies, machinery,
fixtures, equipnent, or inventory. The statenent of
financial affairs lists no inconme from enpl oynment or
operation of business, and no incone other than from
enpl oynment or operation of a business for the two years
preceding the filing of the case. It also states that no
gifts were nade within one year of the bankruptcy, that
there were no | osses due to fire, theft or ganbling during
that year, that there were no transfers during that year,
and that the debtor had not been an officer, director,
partner, or managi ng executive of a sole proprietorship and
had not been a self enployed professional within the two
years before the bankruptcy.
Debtor m sstated the value of property listed on his
schedul es.
Debtor failed to disclose his ownership interest in the
followng: a 1995 M tsubishi tw door, lots 5 and 6 of the
Stacy subdivision (his residence), firearns, equipnent,
i nventory, business assets, business accounts receivable,
and five nobile hones.
Upon questioning by Plaintiff’s counsel and the first
meeting of creditors, Debtor testified:

A. his land was worth $20, 000.
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11.

12.

B. he gave a nobile hone to his parents about 8 nonths
before the filing.
C. he had a Fl eetwood nobile home that burned down “in
April™.
D. he was the sole proprietor of La Casa Mbile Hones,
whi ch ceased busi ness when the bankruptcy was fil ed,
and that there was anot her business, Tri-co Trucking,
t hat has been in existence since My, 1995.
E. he stated “naturally |I had income” during the years
before the case.
At the first neeting of creditors, the Trustee requested
that Debtor file certain anmendnents. Those anendnents have
never been filed. Instead, on August 2, 1999, Debtor filed
a notion to dismss his bankruptcy.
On May 13, 1999, Plaintiffs served Interrogatories and a
Request for Production on the defendant. On July 8, 1999,
Plaintiffs filed a notion to conpel answers to the discovery
and for sanctions. On August 2, 1999, Debtor filed a
certificate of service that he had responded to the

di scovery.



Concl usi ons of Law

Under Fed. R CGv. P. 56(c) a noving party is entitled to
summary j udgnent

i f the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with

the affidavits, if any, show that there is no genuine

issue as to any material fact, and that the noving

party is entitled to a judgnent as a matter of |aw
Plaintiff seeks summary judgnment under 11 U . S.C. 8§ 727(a)(2),
(a)(3), and (a)(4)(A) . Each of these will be discussed in turn.

Section 727(a)(2)

Section 727(a)(2) denies a discharge when a debtor “wth
intent to hinder, delay, or defraud a creditor” transfers or
conceal s property within one year of filing bankruptcy. 11
US C 8727(a)(2). The cases uniformly agree that “constructive
intent” is not sufficient to deny discharge; there nmust be a

finding of “actual intent”. See e.qg. First Beverly Bank v. Adeeb

(In re Adeeb), 787 F.2d 1339, 1343 (9" Cir. 1986); 6 Collier on

Bankruptcy 727.02[3][a]. This intent, however, can be
established by circunstantial evidence, or inferences drawn from
a course of conduct. Adeeb 787 F.2d at 1343 (citing In re
Devers, 759 F.2d 751, 754 (9" Cir. 1985). Courts consider
various factors that evidence actual intent:

1) lack or inadequacy of consideration

2) famlial, friendship, or close relationship

3) retention of possession, benefit or use



4) the financial condition of the transferor before and
after the transfer

5) cunul ative effect of the series of transactions or course
of conduct, and

6) the general chronol ogy of the events.

Najjar v. Kablaoui (In re Kablaoui), 196 B.R 705, 709-10 (Bankr.

S.D.N. Y. 1996). Courts have also stated that there is a
“presunption of actual fraudulent intent” when property is
transferred gratuitously to relatives. 1d. (citing Pavy v.

Chastant (In re Chastant), 873 F.2d 89, 91 (5'" Gir. 1989)).

Havi ng reviewed the record, the Court finds that plaintiffs
have not made a sufficient case for denial of discharge under
this section by way of summary judgnent. Specifically, there is
no evidence on itens 3 through 6 |listed above, and the evi dence
on iteml is contradictory. Debtor testified that he “gave [the
mobi | e hone] away”, but also testified it was “junked out”, taken
off the tax roles, and that he was told to renmove it fromhis
property and that his nother “pulled it off ... so | guess she
paid me for it.” Therefore, even though there may be a
presunpti on because of the famly rel ationship, the transfer may
not have been gratuitous. Summary judgnment will be denied on

this issue.



Section 727(a)(3)




Section 727(a)(3) denies a discharge when a debtor conceal s,
destroys, nutilates, falsifies, or fails to keep or preserve any
recorded information fromwhich the debtor’s financial condition
or business transactions nay be ascertained, “unless such act or
failure to act was justified under all of the circunstances”. 11
US C 8 727(a)(3). In order to state a prinma facie case under
this section, the creditor nmust show 1) that the debtor failed to
mai ntain or preserve adequate records, and 2) such failure makes
it inpossible to ascertain the debtor’s financial condition and

mat eri al busi ness transacti ons. In re Brown, 108 F.3d 1290, 1295

(10" Cir. 1997)(citing In re Folger, 149 B.R 183, 188 (D. Kan.
1992)).

Plaintiff states that it is undisputed that Debtor has not
kept adequate records. The transcript of the first neeting of
creditors is not clear on this issue:

Q You list -- who does your books and records after your
ex-w fe? You said she did then?

A: | amin the process of |earning..

Q And do you have the books and records for your business?
A | hold receipts, yes.

Q |Is there a bookkeeper or anybody that is hel ping you?

A: No.

Q And where are those receipts |ocated?

A In ny office.

The testinony indicates that there are, at |east, sone records.
The record does not indicate when the ex-w fe stopped keeping

books, or the length of tinme for which there may be i nadequate
records. The burden is on the creditor to prove the inadequacy

of the records. Wazeter v. Mchigan National Bank (In re
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Wazeter), 209 B.R 222, 227 (WD. M. 1997). Plaintiffs have not
met this burden, at |least for the purposes of a notion for
summary judgnent. The record hints that records were kept by an
ex-w fe, and that debtor has keep “receipts”. The Court cannot
find as a matter of law that this is inadequate. Al so, because
the statenents and schedules totally fail to identify the actual
nature or scope of the businesses, the Court cannot determ ne
whet her the Debtor’s financial condition can be ascertained from
t hose records, or whether the |ack of any further records would
be justified in the circunstances. Sunmmary judgnent on this
issue w il be denied.

Section 727(a) (4) (A

Section 727(a)(4)(A) denies a discharge when a debtor
“knowi ngly and fraudulently, in or in connection with the case,
made a false oath or account.” To trigger this section, the
false oath nust relate to a material matter and nust be nade

Willfully with intent to defraud. Job v. Calder (In re Calder),

907 F.2d 953, 955 (10'" Cir. 1990). A nmtter is material if it
bears a relationship to the debtor’s business transactions or
estate, or concerns the discovery of assets, business dealings,

or the existence and disposition of his property. 1d. (citing In
re Chalik, 748 F.2d 616, 618 (11 Cir. 1984)). It is well
established that an om ssion of assets froma schedul e may

constitute a false oath under 8727(a)(4)(A). 1d. At the initial



pretrial conference, counsel for defendant conceded that assets
were not disclosed, but argued that the itens were not materi al
because they woul d have been exenpt anyway. First, the Court
di sagrees that the assets would all have been exenpt. For
exanpl e, any property recovered by a trustee that has been
voluntarily transferred by the debtor is not subject to
exenption. See 11 U S.C 8 522(g)(1)(A). Therefore, to the
extent that the trustee could recover the nobile honme “given” to
Debtor’s parents, no exenption would be avail able. Second, and
perhaps nore inportant, is the fact that the value of omtted
assets is really not the evil addressed by 727(a)(4)(A). The
pur pose of the section is to ensure that a conplete and accurate
di scl osure of all assets, debts, and financial affairs is nade to
the creditors and trustee. “A recalcitrant debtor may not escape

deni al of discharge by asserting that the admttedly omtted

i nformati on concerned a worthl ess business relationship or
hol di ng; such a defense is specious”. Calder, 907 F.2d at 955.
The Court finds that the plaintiffs have established a prinma
facie case to deny discharge under this section

Debt or signed declarations under penalty of perjury that his

schedul es and statenent of financial affairs were true and
correct. Simlarly, he testified under oath at his first neeting
of creditors that he had reviewed the statenents and schedul es
with his attorney, that they were true and correct, and that they
listed all of his property at its fair market value. Later,
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under questioning, he admtted: 1) the real estate was worth four
times the anobunt at which it was listed on schedule A 2) that
his residence and a car were not listed at all, 3) that he had
gi ven away property not disclosed on the statenents, 4) that he
in fact operated at |east two businesses that had assets and
recei vables but failed to disclose the existence of those

busi nesses or their assets on the statenents and schedul es, 5)
that he had guns not listed on Schedule B (he later stated they
did not belong to him the statenents, however, list no property
hel d for another), 6) that his answers to the questions about
income were false, and 7) that he had a fire loss and failed to
report it on the statenments. All of the m sstatenents and

om ssions relate to the debtor’s business dealings or assets, or
potentially recoverable assets and are therefore material. The
Court finds that the om ssions and m sstatenents were fraudul ent
and intentional. Furthernore, the debtor’s failure to anend the
statenments and schedul es, and his attenpt to dismss the
bankruptcy at this late stage point to a continuing attenpt to
conceal the existence of assets and hinder the trustee from
reviewi ng his business affairs. Finally, due to the nunber and
nature of the om ssions and mi sstatenents (e.g. the om ssion of
his house and car, the failure to disclose the gift to his
parents) the Court also finds that the statements and schedul es
reflect a reckless indifference to the truth. See |d. at 956
(nunber of omssions is significant). The false valuations, the
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om ssions of assets fromthe schedul es, and the fal se answers to
t he questions on the statenent of financial affairs, together
with Debtor’s signatures under penalty of perjury constitute a
“false oath”. The Court will grant summary judgnment under
section 727(a)(4)(A).

Plaintiff is directed to submt a formof judgnent in
conpliance with this nmenorandum opi nion within ten days, approved

as to formby defendant’s attorney.

C ,v:_ S S Ci Z y
Uni ted States Bankruptcy Judge
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| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the foll ow ng:

R Trey Arvizu, III
PO Box 3132
Roswel I, NM 88202

M. Carke C. Coll
Attorney at Law

PO Box 550

Roswel I, NM 88202- 0550

Ms. Oralia B. Franco
Attorney at Law

PO Box 15038

Las Cruces, NM 88004-5038

Ofice of the UST

PO Box 608
Al buquer que, NM 87103- 0608
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