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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
DANI EL KRUPI AK,
Al | eged Debt or. No. 7-99-10304 SA

FI NDI NGS OF FACT AND CONCLUSI ONS
OF LAW ON THE | NVOLUNTARY PETI TI ON

This matter canme before the Court for trial of the
I nvoluntary Petition filed by creditors Robert Munn, WE. and
Kitty Bem s!, and David and Virginia Gosjean. Apodaca Earth
Moving, Inc. joined as a petitioning creditor on March 26,
1999. Scot Graff Conpany d/b/a Pacific Miutual Door Conpany
joined as a petitioning creditor on April 15, 1999. At the
close of trial, the Court announced orally that the petition
woul d be dism ssed. These findings of fact and concl usi ons of
| aw are entered pursuant to Bankruptcy Rule 7052.°2

The Court finds as foll ows:

Benmis filed a notion to withdraw as petitioning creditor
on March 26, 1999; notice was sent to all parties, and the
Grosj eans objected. No hearing has been requested on the
notion to w thdraw

2 The Court announced its decision orally to the parties
shortly after the conclusion of the trial. Petitioners then
filed a notion and supporting nmenmorandumto reconsider the
decision. Krupiak filed a response thereto, and Petitioners
filed a reply to that. Even though the notion to reconsider
was filed prematurely, the Court has taken into consideration
all those filings.
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10.

11.

Dani el Krupiak (“Krupiak”) resides in New Mexico.

Krup Korp was incorporated as a New Mexico corporation in
February of 1994.

Krupi ak, with his wife, own 100% of the shares of Krup
Kor p.

Krupi ak is the president of Krup Korp.

Krupi ak testified that Krup Korp has no enpl oyees ot her

t han hinsel f.

Krup Korp’s 1994 Bi annual Profit Corporate Report was
filed January 26, 1996 with a $100 | ate fee.

Krup Korp’s 1996 Biannual Profit Corporate Report was
filed October 23, 1997 with a $100 | ate fee.

The October 23, 1997 check to the State Corporation

Comm ssion was returned for insufficient funds.

Krup Korp’s certificate of incorporation was revoked by

t he Comm ssion on March 18, 1998, because Krup Korp did
not refile its 1996 Bi annual Profit Corporate Report and
pay the October 23, 1997 insufficient funds check.

Krup Korp has not reinstated the certificate.

Krup Korp has never maintained a general |edger, accounts
recei vabl e | edger, accounts payable | edger, cash receipts
journal, or a profit and |oss statenment. The tax returns

filed contain a profit/loss statenment, however.
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12.

13.

14.

15.

The only inventory list kept by Krup Korp appears in the
tax returns for 1994 through 1996. Krupiak testified,
however, that at various tinmes he would keep handwitten
notes that served as an inventory list. Moreover, it
appears to the Court that inventory for this corporation
has been scant: twelve lots in San M guel County, New
Mexi co, and five lots in an Al buquerque subdi vi si on.
There is no evidence that any nore sophisticated type of
i nventory accounting woul d be required.

Krup Korp has not filed tax returns since 1996.

Krup Korp has no signed m nutes from 1996 to date; there
was testinony, however, that there were various corporate
resolutions filed with |l ending institutions and
creditors. None of these were produced in discovery or
admtted into evidence.

Krup Korp has no payroll records or records of ampunts
paid to contract |abor. Krupiak testified that there
were no enpl oyees other than hinself, and that his
conpensation was listed on the tax returns. He further
testified that his normal business practice was to nmake
use of contract |abor, which would be hired on behal f of
his custonmers who woul d then be responsible for paying

t he wor kers.
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16.

17.

18.

19.

20.

21.

22.

VWhen Krup Korp was incorporated its initial board was
conpri sed of Krupiak and Tom Krupi ak, alleged debtor’s
father. The 1996 and 1997 corporate reports list only
Krupiak as a director; he testified, however, that his
father was in fact a director until his death in 1999.
Krup Korp opened a bank account on Septenber 16, 1997.
There was testinony that shortly after the corporation
was fornmed it opened an account at First National Bank.
The parties stipulated, however, that there were no
accounts other than the one opened on Septenber 16, 1997.
Krupi ak was the only signatory on the Krup Korp account.
Krup Korp closed the bank account on July 31, 1998.

The only docunentary evidence of this corporate bank
account is a check register which lists 27 checks.
Before the Krup Korp bank account was opened, Krupiak
deposited funds paid to Krup Korp into his persona
account .

Krup Korp’'s accountant, M. Burwi nkle, testified that he
advi sed Krupiak to open a corporate account to nmake the
records easier to review, which would save fees. He did
not, however, testify that it was difficult or inpossible
to account accurately for Krup Korp’'s affairs because of

the single account. Nor was there any testinony that
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23.

24.

25.

26.

there were either a | arge nunber of transactions, or
conplicated transactions, such that the corporate affairs
could not be sorted out. |Indeed, for the approxi mately
one year that the corporate account was in existence only
twenty seven checks were witten fromthat account.

The accountant also testified that before he commenced
wor king for Krup Korp he reviewed the corporate docunments
and certificate of incorporation, and was satisfied that
Krup Korp was a valid corporation.

Krupi ak owned a nobile home on which Greentree had a
lien. Krupiak issued checks from Krup Korp to Greentree.
The accountant testified that S-Corporations routinely
pay personal expenses of an owner, and the accounting
treatment is to apply that paynent either to a w thdrawal
of profits or to a receivabl e account.

Krupi ak al so received the following funds fromthe Krup
Korp account: $2,900 in Septenber, 1997, $2,500 in

Oct ober, 1997, and $7,500 in March, 1998. There was no
showi ng that these paynments were inproper, or other than
ordi nary course of business. Krupiak testified that he
had received salary from Krup Korp, and that it was
reflected in the tax returns. Exhibit K-88 shows that

Krupi ak received an average annual income from Krup Korp
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27.

28.

29.

30.

31.

32.

33.

of $19,687 for the years 1994 through 1998; the incone
was all paid, however, during 1997 and 1998.

Krup Korp paid a furniture store for sonme dining room
furniture. Petitioners claimthis was a personal
expense. Krupiak testified, however, that this furniture
was intended for use in a nodel home and a proper

busi ness expense.

The accountant exam ned various docunents when preparing
the tax returns, including real estate contracts, and an
assi gnnment of a real estate contract.

The accountant did not work from | edgers to prepare the
annual tax returns; rather, he worked froma “working
trial bal ance” based on records kept for tax purposes and
oral discussions wth Krupiak.

After Krup Korp closed its bank account on July 31, 1998,
funds paid to Krup Korp were deposited into Krupiak’s
personal accounts.

Back in March, 1994, Krupi ak personally purchased 13. 48
acres of land in San M guel County, New Mexico by
executing a real estate contract to WIlliam H Cunico.

On or about April 15, 1995, Krupiak deeded these 13.48
acres to Krup Korp.

Krupi ak, as an enployee or agent of Krup Korp, proceeded
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34.

35.

36.

to subdivide the 13.48 acres into twelve |ots.

On or about Novenmber 20, 1995, Krup Korp entered into a
real estate contract for the sale of Lot 2 to Rosendo and
Mary Ann Cruz for the price of $29, 000.

On or about July 14, 1998, Krup Korp deeded Lots 9 and 10
to Krupiak. Petitioners claimthis transfer was w thout
consi deration. The undisputed testinony, however, was

t hat Krupi ak had both devel oped the entire 13.48 acres
and paid a “release” price of $15,000 to Cunico for Lots
9 and 10. He testified that the transfer of the | ot was
conpensation for his work in devel oping the 13.48 acres
and devel opi ng the Al buquer que subdi vi si on; conpensati on
was paid with | and because the corporation had no cash at
the tinme. Krupiak also acknow edged that he may have to
report some inconme on his personal tax return as a result
of the transaction. There was no evidence of the value
of Lots 9 or 10.3

On or about Septenber 15, 1998, Krup Korp deeded Lot 1 to
Krupi ak. Petitioners again claimthis transfer was

wi t hout consideration. As discussed above, Krup Korp was

conpensating Krupiak for his work. Furthernore, Krupiak

for

3 Krupi ak subsequently nortgaged these lots in exchange
a personal loan in the anount of $42, 449. 36.
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37.

38.

39.

40.

41.

al so paid a release price for this lot. There is no

evi dence of the value of Lot 1.4

On or about Novenmber 18, 1998, Krup Korp deeded Lot 11 to
Krupi ak. Petitioners claimthis was w thout
consideration. As discussed above, Krupiak had perfornmed
wor k, was being conpensated, and in addition paid a

rel ease price of $15,000 for this lot. There is no

evi dence of the value of Lot 11.°

Krup Korp deeded Lot 8 to Tom Krupi ak as conpensati on for
work he did for Krup Korp.

As of the date of the petition, Krup Korp owned the
remaining six lots in San M guel County.

As of the date of the petition, Krup Korp also had a 50%
interest in a partnership that owed ten (10) lots in an
Al buquer que subdivision. Krupiak testified that the
partnership debt on this land is approximtely $300, 000
and that each lot is worth approxi mately $90, 000. Krup
Korp’s equity in the partnership is therefore

approxi mately $300, 000.

There were no allegations or testinony during the trial

4Krupi ak subsequently nortgaged this |lot in exchange for

a personal loan in the anount of $65, 000.

5 Krupi ak subsequently nortgaged this I ot in exchange for

a personal loan in the anount of $25, 000.
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42.

43.

44,

of this case that Krupiak was hiding assets, conveying
assets out of his name, or preferring creditors. Krupiak
did testify, however, that sonme of his funds were given
to his wife and she purchased real estate in her own nane
as separate property.

No petitioner provided docunentary evidence, or even

al | eged the existence, of any personal guarantees for
their benefit, and the Court assunes there are none.
There was no testinony that the debts (discussed bel ow)
incurred by Krup Korp, i.e. the contracts for the houses,
t he purchase from Pacific Miutual Door, or the services of
Apodaca Earth Moving, were incurred by fraud or false
pretenses, or that the corporation (or that matter

Krupi ak) did not intend to pay those debts or performthe
required services at the tinmes the obligations were

i ncurred.

There was no evidence presented that Krup Korp was

initially incorporated for an inproper purpose.

THE GROSSJEAN CLAIM

45,

On or about April 11, 1997, David C. and Virginia L.
Grosjean entered a new construction purchase agreenent
with seller Krup Korp Inc. The agreenent was signed by

“Dan Krupiak Krup Korp, Inc. The addenda were signed
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46.

47.

48.

49.

by “Krup Korp Inc., Dan Krupiak President”. (Exhibit Gl)
A check, dated July 25, 1997 on the account of David C.
Grosjean was paid to “Krup Korp Inc. & Dan Krupiak” in
t he anount of $22,675; another check, dated Septenber 11,

1997 was payable to “Krup Korp, Inc.” in the amunt of
$10,070; a third check dated Septenmber 16, 1997 in the
anount of $4,400 was nade payable to “Krup Korp Inc. or
Dan Krupi ak”; another check dated Novenber 21, 1997 in

t he anount of $5,500 was payable to “Dan Krupiak”; and a
final check in the ampunt of $3,100 was nmade payable to
“Brad L. Hays [attorney for Krupiak] & Krup Korp, Inc.”
on December 5, 1997. Exhibits G2-G6.

Exhi bits Gr-12 are invoices fromKrup Korp Inc. to David
Grosjean for work done pursuant to the contract.

Krup Korp was a corporation in good standing at the tine
it entered the contract with Grosjean and received
paynents.

M. Gosjean testified that he had two cl ai ns agai nst
Krupi ak personally: $3,295 for concrete work not done and
$5,500 for heating work not done. He testified that the
$3, 295 represents an anount cl ai med by Al buguerque Rock

Products for materials delivered to the house, and that

Al buquer que Rock is now maki ng a claimagainst him He
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50.

51.

al so clainmed that the house had no heating system He
admtted that there was no contract other than the one
with Krup Korp. Gossjean’s clains are based on the fact
t hat Krupi ak’s nane appears on the checks that he wote.
He had no reason to believe that Krup Korp was not a
valid corporation at all tinmes material to his claim In
his view, since Krupiak’s nane was on the checks, Krupiak
is |Iiable.

Krupi ak adnmits that Krup Korp, Inc. owes $1,200 to
Grosjean for materials and services paid to Krup Korp,
Inc. for a boiler and its installation that were not
provi ded pursuant to the contract. He denies that the
bal ance of the $5,500 heating systemclaimis owed by
Krup Korp; he testified that the heating system
consisting of piping and a manifold for a water heat
systemin the floor, was all installed and that only the
$1, 200 boiler remained uninstalled. Krupiak also
testified that Krup Korp did not owe $3,295 for concrete
wor k because only sone product was delivered. Based on
the testinony of the parties, the Court can only find
that $1,200 is not in dispute as being owed by Krup Korp
to Grosjean.

The Court finds that there is a material question of fact
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whet her Krupi ak owes Grosjean for the debts of Krup Korp.
The Court also finds that there are | egal issues related
to the disputed facts such that the Court cannot find as

a matter of law that Krupiak owes G osjean.®

THE APODACA EARTH MOVI NG CLAI M

52.

Both M. and Ms. Apodaca, the owners and officers of
Apodaca Earth Moving, Inc., testified. |In May, 1996,
Krupi ak met M. Apodaca at the Al buquerque subdi vision
that Krup Korp was devel oping to discuss earth work.
They agreed on work to be done, and an hourly rate. M.
Apodaca was ot herwi se unaware of the financial or |egal
aspects of the transaction. Ms. Apodaca testified that
at her first neeting with Krupiak, the follow ng day, he
gave her a business card that identified himas the
presi dent of Krup Korp, and instructed her that bills
were to be sent to Krup Korp. Ms. Apodaca understood the
di fference between an individual and a corporation, and
she had no reason to believe she was not dealing with a
corporation in good standing at the time of the
transactions. Work did not commence until after this

nmeeting.

6 Counsel admitted that three of the five petitioners’

clainms hinge on this Court piercing the corporate veil and
hol di ng Krupiak liable for Krup Korp debts.
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53.

54.

55.

56.

Exhibit A-1 is an invoice to Krup Korp for anounts due as
of August 5, 1997 in the ampbunt of $18, 231.67. Ms.
Apodaca testified that this amount included interest, and
she woul d be happy with just receiving paynent for the
wor k and costs, which were about $15, 000.

Ms. Apodaca admtted that there was nothing that showed
t hat Krupi ak was personally liable for the debt to
Apodaca Earth Moving, other than “his word” which he gave
with his business card. The testinmony did not devel op
what “his word” was, or whether it was an explicit
representation or something Ms. Apodaca assuned.

Apodaca Earth Moving Inc. filed a claimof |ien on
various lots in the Al buguerque subdivision on February
6, 1997. (Exhibit K-85). The claimof lien states that
materials were furnished to “Krup Korp Inc.” On Apri

23, 1999, Apodaca Earth Moving Inc. released its lien
claim (Exhibit A-3). (A secured creditor can waive al
or a portion of its lien to becone an eligible
petitioning creditor in an involuntary proceeding. See

American Gypsum Company v. MDowell (In re Anmerican

Gypsum, 31 B.R 187, 189 (Bankr. D. N.M 1983)).
The Court finds that there is a material question of fact

whet her Krupi ak owes Apodaca Earth Moving for the debts
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of Krup Korp. The Court also finds that there are | egal
issues related to the disputed facts such that the Court
cannot find as a matter of |law that Krupiak owes Apodaca

Earth Movi ng.

THE BEM S CLAI M

57.

58.

59.

On or about February 9, 1998, WE. Bem s and Kitty C
Bem s entered a new construction purchase agreenment with
seller Krup Korp Inc. The agreenent was signed by “Krup
Korp, Inc., Dan Krupiak”. An addendum was signed by “Krup
Korp Inc., Dan Krupiak President”. (Exhibit B-1). The
Bem ses wote three checks toward this contract: $13, 000
on August 19, 1997 to “Krup Korp Inc. or Dan Krupiak”;
$10, 000 on Septenmber 4, 1997 to “Dan Krupiak or Krup
Korp”; and $5,000 to “Krup Korp, Inc” on April 1, 1997.
Ms. Bemis testified that the claimagainst Krupiak is
based on the fact that he was the contact person for Krup
Korp. She also stated that other than the signed
contract with Krup Korp she had no cl ai m agai nst Krupi ak
as an individual. She also testified that she did not
have any basis to believe Krup Korp was not a corporation
in good standing at all times material to her claim

The Court finds that there is a material question of fact

whet her Krupiak owes Bem s for the debts of Krup Korp.
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The Court also finds that there are | egal issues related
to the disputed facts such that the Court cannot find as

a matter of law that Krupi ak owes Beni s.

THE PACI FI C MUTUAL DOOR COVPANY CLAI M

60.

61.

62.

The parties stipulated to the adm ssion of designated
portions of the deposition of Ted Lanmbert and the
exhibits thereto. Lanbert is a representative of Pacific
Mut ual Door Conpany. Eighteen invoices attached to the
deposition say “Sold to Krupiak Honmes”, and list a job
site of 8404 Oakland.’” Krupiak testified that Krupiak
Homes was his father’s corporation; he also testified
that Krup Korp used the services of Krupiak Homes for
construction work.

Krupi ak testified that he never purchased anything from
Paci fic Door for his personal use. AlIl purchases were
“corporate.” Krupiak admtted that Krup Korp owed

Paci fic Mutual Door approxinmately $400 plus attorney

f ees.

Lambert testified that Pacific Mutual did not know Krup
Korp was involved with Krupiak Hones; all dealings with
Krupi ak was for Krupiak Honmes. When asked “If Krup Korp

had purchased that stuff, or if Dan had been representing

7" One invoice lists the address as “8400" Oakl and.
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63.

64.

65.

Krup Korp and that information had been conveyed to the
sal esman, that would have appeared on the forms; is that
ri ght?”, Lanmbert answered “Yes, mm’am’”

Krup Korp wrote a check to Pacific Miutual which was
returned for insufficient funds. Pacific Miutual filed

| awsui t agai nst “Dan Krupiak, individually and d/b/a Krup
Korp, and Thomas Krupi ak, individually and d/b/a Krupiak
Honmes, Inc.” based on this check. The Court finds a real
guestion as to which entity is liable for this debt.
Lanmbert filed a |ien on behalf of Scott G aff Conpany
agai nst Krupi ak Hones on or about January 26, 1998.

The Court finds that there is a material question of fact
whet her Krupi ak owes Pacific Miutual Door. The Court also
finds that there are |legal issues related to the disputed
facts such that the Court cannot find as a matter of |aw

t hat Krupi ak owes Pacific Miutual Door.

THE MUNN CLAI M

66.

On or about February 10, 1997, Robert Munn and Jean Muinn
entered a new construction purchase agreenent with seller
Krup Korp Inc. The agreenment was signed by “Dan Krupi ak,

President, Krup Korp, Inc. Vari ous addenda were signed
by “Krup Korp Inc., Dan Krupiak President”. (Exhibit M

1),
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67.

68.

69.

The Munns issued a check on February 10, 1997 to Merit
Real Estate Conpany for $5,000 as a deposit on this
contract. On March 7, 1998, they issued another check to
Krup Korp Inc. in the anount of $9,600. (Exhibit M3).
M. Minn testified that the $5, 6000 check had cleared his
bank, and he believed that the noney had been released to
Krup Korp. Therefore, the Court can find that Krup Korp
owes $14,600 to the Munns.

Construction on the Munn house was to be conpl ete by
August, 1997. The Muinns never received a certificate of
occupancy on the house. The Munns had sold their prior
house and needed to nove, and in approxi mtely Novenber,
1997, they noved into the house without a certificate of
occupancy. They lived there until May 11, 1999. Duri ng
t heir occupancy they maintained the house, invested in

fi xtures such as fans and tile, and had to pay $2,500 to
reconnect the water. The Munns had no rental agreenent
with Krupiak or Krup Korp, Inc. for the tine period they
lived in the house.

M. Minn testified that he did not know that the petition
was filed against Krupiak individually. He stated he
believed the petition was filed against Krup Korp Inc.

He also testified that his total claimwas $14,600 and it
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was based solely on the contract. He also testified that
he believed Krup Korp was a corporation in good standing
when he and his wife entered the contract. M. Minn
testified that he understood the distinction between a
corporation and an individual. When questioned if he had
any basis to make a cl ai m agai nst Krupi ak individually on
a contract executed by the corporation, he “guess[ed]”
they were separate entities legally, and stated that he
coul d not make such a claim

70. The Court finds that there is a material question of fact
whet her Krupi ak owes the Munns for the debts of Krup
Korp. The Court also finds that there are |egal issues
related to the disputed facts such that the Court cannot
find as a matter of |aw that Krupiak owes the Minns.

DI SCUSSI ON

The parties agreed to bifurcate the trial, in order to
determ ne first whether the petition should be granted, and
then afterward, in a separate hearing with separate discovery,
to deternm ne any issues of costs, attorney fees or danmges.
This is the ruling on the first part of the trial.

In this case, the applicable elenents of 11 U S.C. 8303

1. 12 or nore creditors
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2. 3 or nore petitioning creditors

3. the claimof each of which is not contingent

4. the claimof each of which is not subject to bona fide
di spute

5. the total unsecured clains of the petitioning creditors

are equal to $10,775 (pursuant to 11 U.S.C. 8104)

6. the alleged debtor is generally not paying his debts as

t hey becone due unl ess such debts are the subject of a

bona fide dispute.

The parties stipulated to evidence establishing that
Krupi ak had 12 or nore creditors. There was a continui ng
di spute whether there were three petitioning creditors, but by
the time of trial, the petitioners had utilized Section 303(c)
to get at |least three petitioning creditors whose
nonconti ngent unsecured cl ai ns (agai nst someone) taken
t oget her exceeded $10, 775.

The petitioners presented sufficient evidence to have
made out at least a prima facie case that Krupiak was not
payi ng his debts as they becane due although, given the
di sposition that the Court makes of this case, it is not
necessary for the Court to decide that issue. Thus, the
determ native issue is the bona fide dispute question, in both

of its applications to this statute: (1) whether one or nore
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of the petitioning creditors’ clains are subject to bona fide
di spute (thereby raising the question of the “standing” of
that claimto permt the creditor to serve as a petitioning
creditor), and (2) whether the debts Krupiak is generally not
payi ng are the subject of a bona fide dispute and therefore
not counted in the “generally not paying” calculation. |If the
Court finds that there are not three petitioning creditors
with standing, the Court need not address the second issue.

In this case, the petitioners have presented evidence and
a vigorous argunent that the Court should pierce the corporate
veil and find that Krupiak is liable for Krup Korp' s debts.
However, the |aw of New Mexico on sharehol der/ officer
liability for corporate obligations is sufficiently strict in
uphol di ng the corporate shield that the Court cannot find that
Krupiak’s liability for the corporate debts is a “foregone

conclusion”, see Matter of Busick, 831 F.2d 745, 750 (7" Cir.

1987) (quoting fromthe district court opinion), and therefore
must find that at this stage of the proceedings that the bulk
of the petitioners’ debts are subject to bona fide dispute.

| ndeed, the very need to argue the New Mexico case |aw on

vei |l - pi erci ng suggests, although it does not conpel, conpare

B.D. W Associates, Inc. v. Busy Beaver Building Centers, Inc.,

865 F.2d 65, 68 (39 Cir. 1989), the conclusion that the
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corporate debts will inevitably constitute debts subject to a
bona fide dispute with respect to the individual sharehol der
or officer. And that is the case here.

A petitioning creditor cannot rely on a debt which is
subject to a bona fide dispute as the basis for forcing

Krupi ak into bankruptcy. 11 U.S.C. § 303 (b)(1); Bartmann v.

Maverick Tube Corporation, 853 F.2d 1540, 1543 (10t" Cir. 1988)

(“Bartmann”). In the Tenth Circuit, a bona fide dispute is
one as to which ““there is an objective basis for either a
factual or a legal dispute as to the validity of debt’”. Id.
at 1544 (quoting Busick, 831 F.2d at 750). “If there is

ei ther a genuine issue of material fact that bears upon the
debtor’s liability, or a neritorious contention as to the
application of law to undi sputed facts, then the petition nust

be dism ssed.” 1n re Lough, 57 B.R 993, 997 (Bankr. E.D. M.

1986). That is because “[t]he legislative history makes it
clear that Congress intended to disqualify a creditor whenever
there is any legitimte basis for the debtor not paying the
debt, whether that basis is factual or legal.” |d.

The Tenth Circuit’s test for determ ning the existence of
a bona fide dispute does not require the Court to “determ ne
t he probabl e outconme of the dispute, but nerely whether one

exists.” Bartmann, 853 F.2d at 1544. At |east two courts have
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interpreted this standard to nean that the Court is not
permtted to resolve any genuine issues of fact or |aw

Booher Enterprises v. Eastown Auto Co., 215 B.R 960, 965 (6"

Cir. B.A P. 1998), citing Lough, 57 B.R at 997. In other

words, even if the Court wi shed to resolve the dispute (for

t he conveni ence of the parties or to nove on to the nerits of
the claim, it would not be permtted to do so, which is
essentially, as the Lough court’s statement of the test
suggests, a summary judgnent standard. The Bartmann test does
not explicitly require a summary judgnment standard, and this
Court declines to apply such a standard in this case, in |arge
part because it is not necessary. That is, even assum ng that
the Court has some |eeway to reach sone concl usions about the
facts of the disputed clains, the Court finds that there are
sufficient factual questions about the petitioners’ clains

that they remain subject to bona fide dispute.?

8 The characterization of the Lough test as a sumuary
j udgnment standard does not work well if the Court is
prohi bited from deciding | egal questions as well; after all,
t he purpose of a summary judgnent notion is precisely to
det erm ne whet her, given a specific set of undisputed facts,
the applicable law requires or allows a certain outcone. Thus
it would appear that the Lough court and the Sixth Circuit
B. A.P. would not have a court decide the |egal issues based on
sone ot her reason or policy, such as allow ng a decision to be
i ssued nore quickly. This Court has determ ned that there are
substantial factual issues that nust be determ ned as a
condition to applying the | aw of New Mexico (primarily
concerni ng sharehol der/officer liability for contractual

Page 22 of 30



“Once the petitioning creditor establishes a prima facie
case that its claimin not subject to a bona fide dispute, the
burden shifts to the debtor to present evidence of a bona fide
di spute.” Bartmann, 853 F.2d at 1544. In this case, it is
not clear how much the burden shifted, and in any event, the
evi dence presented by Krupiak, in the course of cross
exam nation during Petitioners’ case and during Krupiak’s
portion of the case, was such to persuade the Court of the
continui ng exi stence of substantial factual disputes with
respect to each petitioners’ claim

Petitioners cite Bartnmann for the proposition that:

for a . . . defense to bar a creditor’s

participation in an involuntary petition, it nust be

clear that the creditor’s claimwuld be barred,

wi t hout the resolution of substantial factual or

| egal questi ons.

Bart mann, 853 F.2d at 1544-45. That | anguage certainly does

appear in Bartmann, and certainly appears at odds with the

| anguage from Bartmann already cited in this opinion. But for

corporate obligations), so that it cannot resolve the bona
fide disputes. But were the facts not subject to dispute, the
Court could presumably apply the I aw and determ ne the
validity of the claimat this stage of the proceedi ngs. That
appears to be what the Third Circuit did in B.D. W Associ ates,

Inc. v. Busy Beaver Building Centers, Inc., 865 F.2d 65, 68
(1989) (“The undisputed facts of this case satisfy all of
these criteria [for piercing the corporate veil].”). And in
any event, there is necessarily sonme decision nmaking nerely in
the process of determ ning whether a given claimis subject to
di spute.
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the follow ng reasons, this Court believes that |anguage
shoul d be disregarded to the extent it is inconsistent with
the test set out at pages 1543-44. First, the quoted | anguage
is directly at odds with the test adopted by the Tenth Circuit
fromthe Busick and Lough cases. See above at pages 19-20.
Second, the quoted | anguage is the standard used in In re All

Media Properties, Inc., 5 B.R 126, 131-36 (Bankr. S.D. Tx.

1980), aff’'d. 646 F.2d 193 (5'" Cir. 1981). The Al Media case
was deci ded before the 1984 anmendnents to the Code added the
“bona fide dispute” qualification to Section 303, and an

exam nation of the case nakes clear that the only

di squalifying factor for the All Media case was if the claim
were contingent. |Indeed, the standard used by the Court in
All Media is precisely the opposite of the Busick standard; to
wit, “[o]nly holders of clains that are contingent as to
liability are denied the right to be petitioning creditor. It
is significant that hol ders of unmatured, disputed and

unl i qui dated clains are not specifically barred from being
petitioning creditors.” 1d. at 132. It therefore appears
that this Court can better adhere to Bartmann by applying the

test set out at pages 1543-44 rather than the latter one.?

® Indeed, In re All Media, Inc. could well be considered a
“poster case” for the reasons that |ed Congress to anend
Section 303 to add the bona fide dispute qualification.
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The factual dispute arises fromthe fact that each
Petitioner’s case depends on a finding that Krupiak is liable
for the debts of the corporation. There is no dispute that
the corporation is liable for no |l ess than $1,200 to the
Grosj eans, $14,600 to the Miunns, $28,000 to the Bemn ses,
$15, 000 to Apodaca Earthnoving, Inc., and $403 to Pacific

Mut ual Door. Petitioners’ problemarises fromthe fact that

Senat or Max Baucus, the Senate sponsor of the anmendnent,
stated in part as follows:
“Some courts have interpreted section 303's
| anguage on a debtor’s general failure to pay debts
as allowng the filing of involuntary petitions and
the granting of involuntary relief even when the
debtor’s reason for not paying is a legitimte and
good-faith dispute over his or her liability. .
“My anmendnment would correct this problem Under
my amendnment, the original filing of an involuntary
petition could not be based on debts that are the
subj ect of a good-faith dispute between the debtor
and his or her creditors. 1In the sane vein, the
granting of an order of relief could not be prem sed
solely on the failure of a debtor to pay debts that
were legitimtely contested as to liability or
amount . ”

30 Cong. Rec. S7618 (June 19, 1984), cited in In re Busick ,
831 F.2d at 749-750, n. 2. The Al Media court had held that
merely because a claimwas not provable (e.qg., when the debtor
can show the claimis barred by the statute of [imtations)
did not nean that it could not serve as the basis for a
petitioning creditor to file an involuntary bankruptcy, even

t hough that creditor would therefore unable to participate in
the case or get paid. 5 B.R at 135. (In fact, this was
exactly the sanme reasoning used by the Tenth Circuit in

Bart mann in addressing the claimof petitioner Anmerican
Express whose clai mwas, according to the debtor in that case,
time barred. Bartmann, 853 F.2d at 1544-45.)
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in New Mexico it is relatively difficult to pierce the
corporate veil and thereby attach those liabilities to
Kr upi ak.

“A basic proposition of corporate lawis that a
corporation will ordinarily be treated as a legal entity

separate fromits shareholders.” Scott v. AZL Resources,

Inc., 107 N.M 118, 121, 753 P.2d 897, 900 (1988) (“Scott”).

Only under special circunstances will the courts

di sregard the corporate entity to pierce the
corporate veil holding individual sharehol ders or a
parent corporation liable. . . . Three requirenents
nmust be satisfied to obtain this relief: a show ng
of instrumentality or dom nation, inproper purpose
and proxi mate causation. . . . But it also requires
a showi ng that recognition of the separate corporate
exi stence of the two corporations would sanction
fraud or other inmproper purposes.

ld. (Citations omtted.); accord, Jenmez Agency, Inc. v. Cigna

Corp., 866 F.Supp. 1340, 1343-44 (D. N.M 1994). Even
assum ng Petitioners successfully denonstrated Krupiak’s
instrunentality or dom nation of the corporation and that
Krupi ak had an i nproper purpose, the evidence failed to show
that the Petitioners’ |osses were proximtely caused by m suse
of the corporation. 1In fact, the evidence could certainly be
construed to show that there are sufficient assets in the
corporation to pay the corporation’s debts. See, e.qg. Exhibit
K-71 (Krup Korp bal ance sheet dated January 1, 1997 show ng
total assets of $1.069 million and liabilities of $432,000).
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More inportant, the fact that the evidence can be construed
agai nst Petitioners denonstrates the existence of a bona fide
di spute. 10

Furthernore, under Scott, there needs to be a show ng of
i nproper purpose or fraud. Petitioners point only to the fact
that Krupi ak received funds and assets from Krup Korp to make
this showing. The Court does not find that these transfers
were clearly inproper. Rather, the transfers are just one
nore exanmple of a material unanswered question best tried in
the state court case.

Petitioners argue that the opinion nost applicable to the

circunstances of this case is B.D.W Associates v. Busy Beaver

Buil ding Centers, Inc., 865 F.2d 65 (3rd Cir. 1989). In that
case, the trial court granted an involuntary petition against
B.D. W based on piercing the corporate veil. The Court of
Appeal s ruled that the petition should have been granted, on
t he grounds that the facts of the case were undi sputed and
that it “would be difficult indeed to imagine a clearer case

for the invocation of alter ego liability.” 1d. at 68. The

191t is also the case that the Court has sone questions
about Krupiak's credibility, based on its observations of
Krupi ak as he testified concerning, for exanple, records that
Petitioners had not requested. However, that skepticism does
not rise to the level sufficient to elimnate the dispute
about the clains.
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Court stated that none of the parties had identified a single
di sputed issue of fact. [d. For that reason, the Court could
confirmthe correctness of the bankruptcy court’s decision to
grant the petition, despite the fact that ordinarily attenpts
to pierce a corporate veil or inpose alter-ego liability wll
be subject to conflicting |legal argunments of at |east
colorable nerit, thus constituting a bona fide dispute. [d.
Petitioners assert that the facts in this case are as
clear. The Court does not agree. For exanple, B.D. W
operated through Point View, which was “undeniably a nere
shell” that never owned any assets and whose total
capitalization was never greater than $700. |d. At 67. Kr up
Korp, on the other hand, has substantial assets in the form of
its partnership interest in the Al buquerque subdivision and
its fee interest of the San M guel County |ots; indeed, Krup
Korp may have a greater net worth than Krupi ak individually.
Next, Point View was a nere pass-through fromB.D.W for
bills; B.D.W would transfer funds to Point View, which would
in turn pay the bills without any funds accruing to the
benefit of Point View [d. Krup Korp, on the other hand, had
its own contracts and generated its own revenues and did not
operate as a nechanism solely for Krupiak to pay bills. Point

Vi ew never incurred any expenses. 1d. Krup Korp did. Point
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View s owner and sole officer was a “figurehead” with no

know edge of the business, and whose sole function was to sign
contracts and checks at the direction of B.D.W’'s officers.
Id. Krup Korp's owner was its enpl oyee, and he has know edge
and experience in the field; Krupiak operated the business
under the business nanme and for the benefit of the business.

Petitioners also argue that Garcia v. Coffnman, 124 N. M

12, 946 P.2d 216, cert. denied 123 N M 626, 944 P.2d 274

(1997) conpels a finding that Krupiak is liable for Krup
Korp’s debts. The Court, however, finds striking differences
bet ween Coffman and this case. It is true that, |ike Krup
Korp, the corporation is Coffman was closely held. In
Cof f man, however, the Court found that the corporation was set
up as a schene to provide unnecessary nedi cal services. |d.
at 17, 946 P.2d at 221. |In the case before the Court there is
no evidence that Krup Korp was established for an inproper
purpose. There is evidence that Krup Korp may have breached
its contracts and owes debts; there is conflicting evidence,
however, regarding any noral culpability attributable to
Krupi ak for those debts.

In summary, the Court finds that there are not three
petitioning creditors whose clainms are not subject to a bona

fide dispute as is required under 11 U.S.C. 8§ 303(b)(1).
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Therefore, the case should be dism ssed. A separate O der

di sm ssing the case will be entered.

I ~
MO~ —
Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a
true and correct copy of the foregoing was either
electronically transmtted, faxed, nmailed, or delivered to the
i sted counsel and parti es.

Ms. Karla K. Poe Robert H. Jacobvitz
Attorney at Law 500 Marquette NW #650
PO Box 1276 Al buquer que, NM 87102

Al buquer que, NM 87103-1276
Chris W Pierce
R. Thomas Dawe PO Box 6
PO Box 1276 Al buquer que, NM 87103
Al buquer que, NM 87103-1276
Al l'an L. Wai nwright
Dennis E. Jontz 920 Lomas NW
PO Box 1276 Al buquer que, NM 87102
Al buquer que, NM 87103
Stephen P. Curtis
M. Brad L. Hays 2701 San Pedro NE
PO Box 15520 Al buquer que, NM 87110
Ri o Rancho, NM 87174-520
P. Di ane Webb
Robert Munn PO Box 1156
PO Box 91492 Al buquer que, NM 87103-1156
Al buquer que, NM 87199
Office of the United States

C. Calvin Carstens Tr ust ee

505 Roma NW PO Box 608

Al buquer que, NM 87102 Al buquer que, NM 87103- 0608
Mg, &, gdﬁ-kﬁt'ﬁ

Mary B. Anderson

Page 30 of 30



