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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
RODOLFO DOM NGUEZ and
GUADALUPE E. DOM NGUEZ,

Debt or s. No. 7-98-17701 SR
CHASE AUTOMOTI VE FI NANCE,

Plaintiff,
V. Adv. No. 99-1052 S

RODOLFO DOM NGUEZ and
GUADALUPE E. DOM NGUEZ,
Plaintiffs,

MEMORANDUM OPI NI ON ON CROSS MOTI ONS
FOR SUMVARY JUDGVENT

This matter cane before the Court for an initial pretrial
conference on May 18, 1999. Plaintiff appeared through its
attorneys J. Ward Holliday & Associates, P.C (Janes N
Curzan) and | ocal counsel M chael Daniels. Defendants
appeared through their attorney M chael Gonmez. After the
initial pretrial conference attorney Brad Eubanks substituted
in for Mchael Daniels as |local counsel. At the pretrial
conference the parties represented that this case was anenabl e
to summary judgnent, and the Court set a schedule for the
moti ons. Having reviewed both parties notions for sunmary
j udgnment and the responses thereto, and the Joint Stipulation

of Facts and Joint Stipulation of Adm ssibility of Docunentary
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Evi dence the Court enters this Menorandum Opi ni on?.

Plaintiff’s conplaint centers around a 1996 Dodge Pickup
on which it has a perfected first lien (Conplaint {3, Answer
12), on which the bal ance due was $17, 281. 09 as of Decenber 2,
1998 (Conpl aint Y4, Answer 9Y1). The pickup was stolen while
the debtors were in Mexico on August 15, 1998. The debtors’

i nsurance conpany refused coverage, because the policy was
l[imted to operation of the vehicle in the United States and
Canada. Wth their original statenents and schedules filed in
t he bankruptcy, debtors stated the intention of “surrendering”
the vehicle. Obviously they cannot deliver possession because
the vehicle was stolen; they did, however, mail the keys to
plaintiff’s attorney. Plaintiff seeks to have the debt held
nondi schar geabl e under various theories, including 8105,
8521(2)(A), 8523(a)(2)(A), and/or 8523(a)(6). Plaintiff also
asks the Court to require the debtors to reaffirmthe debt
under 8524(c). Finally, Plaintiff asks the Court to dism ss

under 8707(a) for failure to conply with 8521(2)(A).?2

1 This is a core proceeding under 28 U S.C. 8§
157(b)(2)(1). This menorandum opi nion constitutes the Court’s
findings of fact and concl usions of |aw under Bankruptcy Rul e
7052.

2 Plaintiff has not asked for stay relief to pursue

recovery of the vehicle from whonmever may have it. Presumably
t he debtors woul d not oppose such relief.
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Stipul ated Facts and Docunentary Evi dence

1.

The defendants are the debtors, having filed their
voluntary petition on Decenber 22, 1998.

Plaintiff is the owner and hol der of a Vehicle Retail

I nstal |l ment Contract (“Agreenment”) signed by Defendants.
Plaintiff is secured under the Agreenment by a properly
perfected first lien security interest in a 1996 Dodge

pi ckup, and had a claimin the amount of $17,281.09 as of
December 2, 1998.3

Def endants were obligated under the terns of the
Agreenent to maintain collision and conprehensive

i nsurance coverage on the vehicle. Progressive |Insurance
Conpany issued policy nunmber 10361516-0 for insurance
coverage on the vehicle within the United States of
America or Canada.

On approxi mately August 15, 1998, defendants entered into
Mexi co.

On or about August 15, 1998, the vehicle was stolen in
Juarez, Mexico. At the tinme of the theft, the vehicle
was not covered by insurance providing coverage in

Mexi co.

3 The parties stipulated that Plaintiff “is the hol der of

a secured clai magai nst defendants.” The Court disagrees with
this legal conclusion, as set forth bel ow
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8.

9.

Def endants filed a statement of intent in their
bankruptcy stating they would surrender the vehicle
pursuant to 8521(2)(A).

Def endants are unable to surrender the vehicle as the
property is not within their possession, custody, or
control .

Def endants filed a “Reporte de Vehi cul o Robado” with the
Policia Federal de Cam nos, Juarez, Mexico on August 15,
1998.

Def endants submtted a claimto their insurance conpany

but it was deni ed because the | oss took place in Mexico.

Concl usi ons of Law

1.

Summary judgnent is appropriate when there is no genuine
di spute over a material fact and the noving party is

entitled to judgnment as a matter of law. Russillo v.

Scar borough, 935 F.2d 1167, 1170 (10" Cir. 1991).

THE SECTI ON 521 AND /707 CLAI MS

2.

A claimis secured by a lien on property only “to the
extent of the value of such creditor’s interest in the
estate’s interest in such property” and is unsecured for
any remai ni ng bal ance due. 8506(a). See also 4 Collier
on Bankruptcy 1506.03[5][a] (“If, for exanple, the

collateral was transferred ... and the debtor retai ned no
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interest in the property or the transfer cannot be set
aside, the estate will have no interest in the collateral
and, hence, the creditor’s interest in the estate’s
interest in the collateral will be zero.”)

3. The value of the estate’s interest in the stolen vehicle

is zero. See In re Gabor, 155 B.R 391, 394 (Bankr. N.D.

W Va. 1993) (“[Debtor] cannot drive the [involuntarily
transferred] car and a trustee cannot sell it. The
estate’s interest in the car is of no value.”); In re
Elliott, 64 B.R 429, 430 (Bankr. WD. M. 1986)(creditor
unsecured when collateral is stolen prepetition.)

4. Plaintiff is an unsecured creditor in this bankruptcy.?

5. Section 521(2) is limted by its terms to “consuner debts®
whi ch are secured by property of the estate”, and
t herefore does not apply to the debt owed plaintiff in

this case. Inre Smth, 207 B.R 26, 31 (Bankr. N.D. Ga.

1997) (“ Obvi ously, a bankruptcy estate nust have an
interest in property at some point for an all owed secured

claimto exist.”) “The plain English of the section

4 Plaintiff still has a valid and enforceable |lien on the
vehicle despite the involuntary disposition. See e.qg., Inre
Elliott, 64 B.R 429, 430 (Bankr. WD. M. 1986).

The debt involved in this case is a consuner debt. See
11 U.S.C. § 101(8).
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requi res every debtor in possession of collateral to nake

an el ection whether to retain or relinquish the

property.” Lowry Federal Credit Union v. West, 882 F.2d

1543, 1545 (10t Cir. 1989) (enphasi s added.)

6. Plaintiff argues that since “surrender” is used in both
section 1325 and section 521 of the Bankruptcy Code, case
| aw construing either section should be persuasive.® The
Court does not need to determ ne the neani ng of
“surrender” in this case because neither code section 521
or 1325 is relevant. Bankruptcy Courts do not have the
jurisdiction to answer hypot hetical questions or issue

advisory rulings. Matter of Fedpak Systenms, 80 F.3d 207,

211-12 (7t" Cir. 1996).

7. The Court does note, however, that under Tenth Circuit
| aw Section 521 does not grant a creditor any rights when
a debtor fails to conply with its mandatory directives.

Lowry Federal Credit Union v. West, 882 F.2d 1543, 1546

(10t Cir. 1989); Green Tree Financial Servicing Corp. v.

Theobald (In re Theobald), 218 B.R 133, 135 (10" Cir

B. A P. 1998).

The creditor in Green Tree Financial Servicing Corp. V.
Theobald (In re Theobald), 218 B.R 133, 134 n.3 (10" Cir
B.A P. 1998) raised this sane issue. The Appell ate Panel
recogni zed the argunent, but did not explicitly rule on it.
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8. Plaintiff urges the Court to use sections 1057 and 521 to
decl are the debt nondi schargeable. Because section 521
does not apply to this case, defendant is entitled to
sunmary judgnment on the section 521 issues.

Specifically, the Court finds that the debt should not be
hel d nondi schar geabl e under section 521. The section 707
nmotion to dismss, based as it is on failure to conply

wi th 521, should also be deni ed.

THE SECTI ON 524 CLAIM

9. Plaintiff also asks the Court to use section 105 to force
the debtors to reaffirmthe debt. Creditors |ack
standing to force reaffirmtion agreenents, because the
code and rules only authorize debtors to bring
reaffirmati on agreenents. See Section 524(c)(if the
debtor is represented by an attorney, attorney affidavit
must state “such agreenment represents a fully inforned
and voluntary agreenent by the debtor”); Section

524(d) (if the debtor is not represented by an attorney,

7 Section 105 al so probably does not establish a private
cause of action for a creditor. See, e.qg., Oficial Unsecured

Creditors’ Committee v. Stern (In re SPM Manufacturing Corp.),
984 F.2d 1305, 1311 (1st Cir. 1992); Holloway v. Househol d

Aut onoti ve Finance Corp., 227 B.R 501, 504 (N.D. Ill. 1998).
It al so does not authorize the Court to supplenent the
detailed |list of nondi schargeabl e debts specified at 11 U. S. C
section 523(a). Ilnre Wir, 173 B.R 682, 692 (Bankr. E.D.
Ca. 1994).
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10.

“if the debtor desires to make an [reaffirmtion]
agreenent ...”; Bankruptcy Rule 4008 (“A notion by the
debt or for approval of a reaffirmation agreenent

..."7)(Enphasis added). See also In re Carlos, 215 B.R

52, 61-62 (Bankr. C.D. Ca. 1997)(“[C]reditor |acks
standing in the bankruptcy court ...to bring a notion to
approve a reaffirmati on agreenent.”)

The Court should not, and perhaps may not, force the

debtors to execute a reaffirmati on agreenent.

THE SECTI ON 523 CLAI MS

11. Plaintiff has al so asked for judgnment under 523. From
the record, the Court cannot find that plaintiffs have
made a prima facie case under either section 523(a)(2)(A)
or 523(a)(6), and therefore will deny summary judgnment on
t he 523 cl ai ns.

SUMMARY
Judgnent will be granted against Plaintiff on its section

707, 521, and 524 clains for relief. The Court will set a

status conference to determ ne whether there are rensining

section 523 issues between the parties.

57 '
\J‘{%fl (jf}/fg’ry{-fﬂ_“—___
Honor abl e“Yanes S. St ar zynsKki
United States Bankruptcy Judge
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| hereby certify that, on the date file stanped above, a true
and correct copy of the foregoing was either electronically

transmtted, faxed, nmmil ed,

M. E.C. Mke Gonez
Attorney at Law

P. O. Box 2931

Roswel | , NM 88202- 2931

M. Bradford H Eubanks
Attorney at Law

2100 N. Main St. #3
Las Cruces, NM 88005

M. James N. Curzan
Attorney at Law

501 Elm Street, Suite 445,
Dal l as, TX 75202

or delivered to the follow ng:

LB13

n"CU’_L.I é . &dﬁ.{;@ﬁ

Mar y B. Ander son
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