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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
LOS E. DETW LER,
Debt or. No. 7-96-14395 S
LA S DETW LER,
Pl aintiff,
V. Adv. No. 99-1105 S

NEW MEXI CO EDUCATI ONAL
ASS| STANCE FOUNDATI ON,
Def endant .

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

This matter cane before the Court for trial on the nerits of
Plaintiff’s conplaint to determ ne dischargeability of debt
pursuant to 11 U.S.C. 8 523(a)(8). Plaintiff appeared through
her attorney M chael Daniels. Defendant appeared through its
attorney Reginald Storment. This is a core proceedi ng under 28
U S C § 157(b)(2)(I).

FACTS
1. Plaintiff attended the University of New Mexico from 1981 to

1985 and obtai ned a Bachelors of University Studies.

2. Plaintiff had a nunber of forbearance and deferral
agreenents due to periods of unenploynent and | ow payi ng

j obs.

3. I n August 1995 plaintiff obtained a consolidation |oan for

her debt to defendant in the anmbunt of $6, 917. 00.



10.

Plaintiff filed a pro se chapter 7 petition on Cctober 8,
1996. This was a no asset case. Discharge was entered on
February 3, 1997.

At the time of trial plaintiff was 68 years old. She now
lives in Troy, New York. She has two part-tine

tel emarketing jobs, one at $7.00 per hour and one at $8.00
per hour, and earns between $500 and $550 per nonth. This
enpl oynment started about three nonths before trial.
Plaintiff was expected to have both eye surgery and knee
repl acenent surgery shortly after trial. She estinmated that
recuperation would take three nonths and i nvolve a great
deal of physical therapy. She hopes to continue worKking.
Plaintiff receives social security of approximtely $633 per
nont h.

In 1997 plaintiff inherited approxi mately $64, 000, receiving
$5,000 in July 1997, $35,000 in Novenber 1997, and $24, 000
several nonths |ater.

At the time, plaintiff believed that the debt owed to

def endant was di scharged in her Chapter 7 proceeding. In
the spring of 1997 she was inforned by the former attorney
for defendant that her debt had not been di scharged by her
chapter 7 proceeding.

Sonetime in 1997 plaintiff purchased a house in Muntainair,

New Mexico for $35,000. She paid $5,000 down. Plaintiff
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could not recall on cross exam nation whether she was aware
of defendant’s clains at the time she contracted to buy this
house. I n any event, she was aware of the clai mwhen she
paid of f the bal ance of $30,000 in Novenber 1997. This
house is currently vacant, and listed for sale at $42, 000.
The house was originally listed at $46, 000, and altoget her
has been |isted for over one year with no offers, despite
the inmprovenents that plaintiff nade on the property.

11. Plaintiff filed this adversary proceedi ng on June 2, 1999.

12. In July 1999 plaintiff purchased a house in Troy, New York
for $60,000, paying $24,000 down (the bal ance of her
i nheritance) and financing $36,000. The contract calls for
paynents of $264. Taxes on the Troy house are about $3, 000
per year. This house is a three-famly house, and plaintiff
currently rents it for $800 per nonth. The financing
contract calls for a balloon paynent of $36,000 in July
2001. Plaintiff testified that she nade this purchase as an
i nvestnent, hoping to add about $300 a nonth to her net
i ncone. ?

13. Currently, plaintiff’s gross inconme is approxi mtely $525

from enpl oyment, $633 social security, and $800 rents.

Currently the net rental incone is approximtely $300 ($800
| ess $264 paynment | ess $250 taxes). After July 2001, however,
the net will rise by the $264.

Page -3-



14. Plaintiff testified that her expenses are about $1, 464 per
month. Al though plaintiff had been working for about three
nont hs at her jobs, the approximate $1,500 she had earned
was gone, so plaintiff estimated that the $1,464 nonthly
expense estimate was actually too | ow

15. The parties stipulated that for the purposes of this case

the Court need not decide this case as an “all or nothing

di scharge issue, but could fashion an equitable renmedy in

the event that an “all or nothing” decision would not be

equitable. See, e.qg., Giffin v. EDUSERV (In re Giffin),

197 B. R 144, 147 (Bankr. E.D. Ck. 1996). The Court
expressly makes no finding that an equitabl e approach is
aut hori zed by the statute, whether with or without the
consent of either the debtor or the creditor.

16. In closing argunent, defendant stated it was willing not to
accrue additional interest on the loan, if it could obtain a
lien on the Muntainair property.

CONCLUSI ONS OF LAW

The Statute

Section 523(a)(8) provides that a di scharge does not

di scharge an individual for any debt -
for an educational ... |oan nmade, insured or guaranteed
by a governnent unit, or made under any program funded

in whole or in part by a governnental unit or nonprofit
institution, or for an obligation to repay funds
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recei ved as an educational benefit, schol arship or

sti pend, unless excepting such debt from di scharge

under this paragraph will inpose an undue hardship on

t he debtor and the debtor’s dependents.
This statute nmust be viewed in the light of congressional policy
t hat student |oans should not be discharged except in rare
circunstances. Giffin, 197 B.R at 147. This policy is further

evi denced by the elimnation in 1998 of the seven-year discharge

provi sion under former law. See Kopf v. United States Departnent

of Education (In re Kopf), 245 B.R 731, 735 n. 7 (Bankr. D. Me.

2000) .

Tests for “Undue Hardship”

| n Wbodcock v. Chenical Bank, NYSHESC (In re Wodcock), 45

F.3d 363, 367-68 (10" Cir.), cert. denied 116 S.Ct. 97 (1995),

the Court of Appeals for the Tenth Grcuit affirnmed (with little
di scussion) the Bankruptcy and District Courts’ application of
three tests for a determ nation of undue hardshi p under section
523(a)(8).%2 Those tests were the “mechanical test”, as set forth

in Craig v. Pennsylvania H gher Educ. Assistance Agency (ln re

Craig), 64 B.R 854, 856 (Bankr. WD. Pa.) appeal disn ssed 64
B.R 857 (WD. Pa. 1986); the “good faith and policy test”, as

set forth in North Dakota State Bd. of Hi gher Educ. v. Frech (In

re Frech), 62 B.R 235, 241, 244 n.9 (Bankr. D. M. 1986); and

2 The Court has previously adopted and di scussed the tests
set out in Wodcock in Shay v. NM Educational Assi stance
Foundati on, Adv. 99-1021 (Bankr. D. NNM Jan. 18, 2000).
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the “objective test”, as set forth in ln re Bryant, 72 B.R 913,

915-16 (Bankr. E.D. Pa. 1987). In Wodcock, the debtor was found
not to neet the tests for discharge of his student | oans.
Wodcock, 45 F.3d at 367-68. The Tenth Circuit did not, however,
address the issue of whether neeting all three tests was
necessary, or whether satisfaction of one test would all ow
di scharge. Nor did the Tenth Grcuit expressly limt future
decisions to only these three tests.

Currently, four different Circuit Courts of Appeals have

adopted a test set forth in Brunner v. New York State Hi gher

Education Services Corp. (In re Brunner), 831 F.2d 395 (2™ Gir.

1987): the Second, Third, Seventh, and Ninth. Kopf v. United

States Departnent of Education (In re Kopf), 245 B.R 731, 739

(Bankr. D. Me. 2000) (detail ed survey of various tests). In
Brunner, 831 F.2d at 396, the Court announced the follow ng test:

“Undue hardship” requir[es] a three part show ng: (1)

t hat the debtor cannot maintain, based on current

i ncome and expenses, a “mnimal” standard of living for
hersel f and her dependents if forced to repay the

| oans; (2) that additional circunmstances exi st
indicating that this state of affairs is likely to
persist for a significant portion of the repaynent
period of the student |oans; and (3) that the debtor
has made good faith efforts to repay the | oans.

Two other circuits have adopted a “Totality of the
Crcunstances Test”: the Sixth and Ei ghth. Kopf, 245 B.R at

739. This test invol ves:
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an analysis of (1) the debtor’s past, present, and
reasonably reliable future financial resources; (2)

cal cul ation of the debtor’s and his dependent’s
reasonably necessary living expenses; and (3) any other
rel evant facts and circunstances surroundi ng that

parti cul ar bankruptcy case.

In a prior New Mexico case, Judge Rose cited the Brunner,

Bryant, and In re Johnson3 5 B.C.D. 532 (E.D. Pa. 1979) tests as

the three |l eading tests for determ ning 8523(a)(8) issues.

Garcia v. New Mexi co Student Loan Guar antee Fund, Adv. No. 96-

1317R (Bankr. D. N'M Aug. 9, 1999).

Application of the tests

1. Mechani cal Test.

In Craig, 64 B.R at 857, the Court set forth the nechani cal
t est as:

Wl the Debtor’s future financial resources for the

| ongest foreseeable period of tinme allowed for
repaynent of the |oan, be sufficient to support the
Debt or and her dependent at a subsistence or poverty
standard of living, as well as to fund repaynent of the
student | oan?

(Gting In re Johnson, 5 B.C.D. 532 (E.D. Pa. 1979)).

In this case, the debtor currently has a budget that is
bal anced, wi thout paynment of the student |oan. She has, however,
a substantial asset in the formof the Muntainair house. It is

f oreseeabl e that she will sell this house and, while she needs a

] n In re Johnson 5 B.C.D. 532 the Court used a conbi nation
of three tests: “undue hardship”, “mechanical” and “good faith”.
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portion of the proceeds to pay off the upcom ng ball oon paynent
on her New York property, will have the funds to repay the | oan
wi t hout inpacting on her budget. The debtor fails the nechani cal
test.

2. Good Faith and Policy Test.

The Frech Court, cited by the Tenth Crcuit in Wodcock,
described the good faith and policy test as two separate tests.
First, it described the “good faith test” as a showi ng by the
debtor that he is actively mnimzing current household |iving
expenses and maxi m zi ng his personal and professional resources.
62 B.R at 241. Then, if so, the “policy test” would apply:

The Court nust determ ne whether allow ng discharge of

a given educational |oan would constitute the abuse of

bankruptcy remedi es with which Congress was concer ned.

Basically, the Court nust determine the relative

magni tude of the debtor’s educational |oan obligations

as a conponent of his or her total debt structure, and

i n conjunction must consider the personal,

prof essional, and financial benefit which the debtor

has derived and will derive fromthe education financed
by the | oans in question.

The debtor does not neet this test for two reasons. First,
under the good faith portion of the test the debtor would need to
denonstrate she is maxim zing resources in an attenpt to pay the
| oan. The Court finds that this would include utilizing the
equity in the Muntainair house, which the debtor has not offered

to do. Then, even if the good faith portion were net, the Court
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finds that, given the small anmount of the loan in relation to her
obligation on the New York house (which was incurred after filing
this conplaint to determ ne dischargeability), it would not be
consistent with stated congressional policy to discharge the
debt. The Court finds that the benefits derived and to be
derived fromthe loan are not particularly relevant in this case,
partially due to the fact that debtor is on the verge of
retirement. The debtor does not neet this test.

3. The bjective Test.

In Bryant, the United States Bankruptcy Court for the
Eastern District of Pennsylvania constructed an “objective test”
for determ ning dischargeability of student |oan obligations. 72
B.R at 913. This test is “objective” because it is tied to
federal poverty guidelines:

“Undue hardshi p” exists (1) Were the debtor has net

i ncome which is not substantially greater than federa

poverty guidelines, because a debtor so |iving perforce

is unable to maintain a mnimal standard of |iving and

make paynents on student |oans; or (2) Were the debtor

has i ncone substantially above the aforesaid poverty

gui delines, but there is a presence of “unique” or

“extraordi nary” circunstances which render it unlikely

that the debtor will be able to repay his or her

student | oan obligations.

As di scussed above under the mechanical test, the Court
finds that it is likely that debtor will be able to repay her

student | oan obligation. The debtor therefore also does not

satisfy the objective test.
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4. The Brunner Test.

The Court finds the Brunner test particularly persuasive in
this case. First, the Court finds that the debtor can maintain,
based on current income and expenses, a “mnimal” standard of
living for herself if forced to repay the | oan out of the
proceeds of the Muntainair house. Second, there are no
additional circunstances that indicate that the debtor will not
be able to maintain a mnimal standard of |iving; indeed, the
evi dence appears to be that debtor’s standard of living wll
improve with the sale of the Muntainair property.

Third, the Court does not find that debtor nade a good faith
effort to pay the loan. It is true that she was in repaynent for
many years, but she also had nmany defernments. Mre to the point,
plaintiff presented no evidence at trial about efforts to work
wi th defendant to devel op a consensual repaynent program |If the
debtor asserts that she cannot repay the |loan as owed, then it is
i ncunbent on the debtor, in nost instances prior to filing her
bankruptcy petition, to attenpt to obtain a restructuring of the
loan so that it can be paid.* That restructuring can include

deferrals, forgiveness of sonme or all of the fees, interest or

* The Court is not saying that a debtor’s efforts to
renegoti ate nmust be successful, only that under this prong of the
Brunner test, the debtor nust denonstrate a genui ne good faith
effort to reach agreenent with the creditor on a workable
repaynment pl an.
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principal, noratoria, and any nunber of other arrangenents which
the parties nmay devise. Here, there was no evi dence what ever of
plaintiff attenpting to work out an overall agreenent with

def endant, even prior to initiating this adversary proceedi ng.

G ven the structure of Section 523(a)(8) and the congressi ona
policy concerning student |oans, the burden of com ng forward
with this evidence and the burden of persuasion on this issue is
plaintiff’s to carry. And significantly in this case, plaintiff
failed to pay or negotiate a settlenment when she inherited

$64, 000 in 1997.

5. Totality of G rcunstances.

The debtor’s future financial resources will allow repaynent
of this loan w thout undue hardshi p when she sells the
Mount ai nai r house.

Concl usi on

For the reasons set forth above, the Court will enter
judgnment in favor of defendant, declaring the principal of the
student |oan together with interest accrued through the date of
the trial nondi schargeable. Defendant of course is not precluded
fromfiling a lien on the Muuntainair property based on this
j udgnment. Once the Mountainair house sells, interest will begin

to accrue again on any bal ance that remmins unpaid.?

®In so ruling, the Court is not suggesting that plaintiff
shoul d not have purchased the Troy property in order to assure
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e e

Honor abl e Janmes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the |isted counsel
and parties.

M. M chael Daniels
Attorney At Law

P. O Box 1640

Al buquer que, NM 87103

M. Reginald Stornent
Attorney at Law

P. 0. Box 27020

Al buquer que, NM 87125-7020

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608

%MLM‘_

herself an inconme stream And in closing argunent defendant did
not suggest otherwi se. Wat the Court is ruling, however, is
that plaintiff's efforts to provide herself with a continuing

i ncone stream do not override her obligation to repay the student
| oans.
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