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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
EDNA RUTH OLDAKER,
Debt or . No. 7-99-14502 SR

MEMORANDUM OPI NI ON ON
UNI TED STATES TRUSTEE' S
MOTI ON TO DI SGORGE FEES

The United States Trustee’'s Mition to Di sgorge Fees (Doc.
7) canme before the Court for trial on the merits on Thursday,
April 20, 2000. At issue were the fees charged to Edna Ruth
O daker (“Debtor”) by Debtor’s counsel in two no-asset
consuner chapter 7 cases. The Ofice of the United States
Trustee (“US Trustee”) was represented by Leonard Martinez-
Met zgar; Debtor’s counsel, den L. Houston (“Counsel”),
represented hinmself. The trial was conducted in Roswell, New
Mexico, immediately following the trial of simlar issues in

the case of In re Flores, No. 7-99-10541.% Much of the

evi dence presented was conmon to both trials, and in this case
consisted of live testinmony in person by Counsel, live
testimony by tel ephone fromOralia Franco (“Trustee” in each

of the Chapter 7 cases at issue), the stipulations of the

! Some of the testimony in the Flores case, particularly
concerning attorney fees, was incorporated by reference into
the trial in this case.
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parties, affidavits of other counsel concerning fees submtted
by both parties, the deposition of Debtor taken by the US
Trustee?, and a conpilation of data produced from court files
submtted by the US Trustee. Having considered the evidence
and the argunent of the parties, the Court issues this
menor andum opi nion as its findings of fact and concl usi ons of
| aw pursuant to Rule 7052.
EACTS

There was little or no dispute concerning nuch of the
evidence. On March 26, 1998, Counsel filed a Chapter 7
petition on behalf of the Debtor (No. 7-98-11882 SR) (“First
Case”). The Rule 2016 statenent in the First Case recited
t hat Counsel agreed to accept $1,309.78 for fees, and that he
recei ved $450.00 of that anount prior to the filing. Counsel
testified that, in addition to the $1,309.78 (fees of
$1,070.50, 6% gross receipts tax ($64.28), plus the then
current $175.00 filing fee), the anount actually charged
i ncluded a finance charge of $139.76, resulting in a total fee

of $1,449.49. Counsel also testified that to insure paynment

2 The US Trustee objected to the use of the entire
deposition of the Debtor, in lieu of the Debtor’s personal
appearance as a witness. The Court set a deadline for the US
Trustee to object to those portions of the deposition which
shoul d not be admtted. The US Trustee filed no objections,
timely or untinely, and therefore the Court has reviewed the
entire deposition, as tendered by Counsel.
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of the remai nder of the debt he took a security agreenent on
t he Debtor’s personal househol d goods. Although the security
interest was not disclosed in the Rule 2016 statenment, it was
clearly disclosed in the answer to question 10 of the
Statement of Affairs.® Counsel also testified that he

recei ved paynent at the rate of $75.00 per nonth thereafter;
the Debtor testified that she paid the entire bill.
Deposition of Edna Ruth O daker, taken April 6, 2000
(“Deposition”), p. 12, lines 7-14.

At the 8341 neeting, the Trustee, asking her standard
guestions, quickly elicited fromthe Debtor that she had
transferred her hone to her son about a nmonth prior to the
bankruptcy filing. This transfer was not listed in the
statement of affairs or in the schedules. Counsel did not
know of the transfer until the information was disclosed at
the 8341 neeting. Counsel told the Trustee he would dism ss
the case, presumably to fix the problem The Trustee
requested information on the transfer. Wen the Trustee had

not received either the nption to dism ss or the i nformati on

3 OF course the security agreenment should have been
disclosed in the Rule 2016(b) statenent, as should the
interest charge. Counsel’s filing in the subsequent case
(this one) had the same shortcom ngs. Although the US Trustee
did not seek relief concerning those deficiencies, Counsel is
now on notice not to repeat those m stakes.
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nore than a nonth after the 8341 neeting, she filed an
adversary to get the house fromthe son, and later hired a
realtor to market the house if it came back into the estate.
Counsel attenpted to anend the exenption schedul es, but the
Trust ee opposed the anmendnent, on the grounds that the
transfer was voluntary. See 11 U S.C. 8522(g)(1). Counsel
finally delivered the information to the Trustee about the
transfer, and with the Trustee’'s approval, got the case
di sm ssed. ¢

On August 5, 1999, this case (No. 7-99-14502) was fil ed.
Taking into account the transfer of the house back to the
Debtor in between filings, the schedul es and statenent of
affairs in this case are somewhat nore detail ed and nostly
nore accurate than those filed in the First Case, but by and
| arge do not differ significantly fromthem®> The Debtor
testified that the schedules fromthe second case (this case)

were “copied off the other one.... Deposition, page 15, line

8; see also id., page 19, lines 10-16.

* The Debtor explained that she transferred the hone
because the hospital was dunning her for a bill incurred by
her (apparently) adult son for services rendered to him and
that the hospital representative had threatened to place a
lien on the home and di spossess her in order to get the bil
pai d.

5> Schedul e C exenpts the house. The schedules showit to
be free and clear, and value it at $4, 000.

Page -4-



The petition itself erroneously states “None” in response
to the question about whether the Debtor has filed a prior
bankruptcy case within the preceding six years. The Rule
2016(b) statement recites that Counsel agreed to accept
$1,070.55 for services, that he received no part of the fee
prior to the filing, and that he took a security agreenment on
the Debtor’s Zenith VCR and tel evision and the Wi rl pool
refrigerator. The Debtor understood that the collatera
securing paynent of the debt consisted of her stove,
refrigerator, mcrowave, table with four chairs, television,
sofa, coffee table, bookcase, dresser bed, chest, piano,
sewi ng machi ne and VCR. Deposition, p. 17, line 14 through p.
19, line 9. Schedule J budgets $75.00 per nonth for paynment
to Counsel .® Consistent with statenents of her incone of
$9,501 in 1998 and $9, 309 in 1997, Schedule |I shows annual
incone of $9,084. At the trial Counsel testified that the fee

arrangenent was essentially the sane as in the First Case, so

® Schedules | and J show a post petition nonthly deficit
of $79. Such a deficit calls into question the useful ness of
the filing. (In this instance, the deficit will be virtually
elimnated by the deletion of the $75 paynent to Counsel. And
the refund of fees to the Debtor, which this Court is
ordering, will further enhance the Debtor’s m niml cash
flow. ) Counsel testified that he advised the Debtor that she
did not need to file, but that she insisted on doing so for
the peace of mnd it would bring in connection with the
hospital bill for which she was bei ng dunned.
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that the total fee over tinme would be $1,449. |In other words,
filing this case would cost the Debtor about 1/6 of her annual
income, as was the case for the filing of the First Case.

DI SCUSSI ON

At the outset, it is inportant to clarify what this
menor andum opi ni on addresses and what it does not. The US
Trustee’s notion was directed primarily at the anount of the
maxi num fee that ought to be charged for a typical chapter 7
case, in order to determ ne what cases to challenge for
excessive fees. Yet the evidence presented in this case
rai sed serious questions about the conduct of these cases by
Counsel. Because the US Trustee’'s request for relief was
limted to the fee issue, and because this opinion wll
constitute a warning to Counsel about the way he handl es cases
in the future, the Court will not inpose any sanctions or
award any relief other than that requested by the US Trustee.
But it should be clear to Counsel, and others reading this
opi nion, that both the Debtor and the bankruptcy system have
been very poorly served by Counsel in these cases, and the
conduct of future cases by Counsel in a simlar fashion wll
result in an award of no fees and/or sanctions. See, e.

Jensen v. United States Trustee (In re Smtty's Truck Stop,

Inc.), 210 B.R 844, 848 (10" Cir. B.A P. 1997)(“[A]l n attorney
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who fails to conply with the disclosure requirenments of 8§ 329
and Rule 2016(b) forfeits any right to receive conpensation
for services rendered on behalf of the debtor and may be

ordered to return fees already received.”); see also United

States Trustee v. Bresset (In re Engel), 246 B.R 784, 794

(Bankr. M D. Pa. 2000)(Attorney has duty to review docunments
with clients before they become a part of the public record
and has a duty to anmend shortcom ngs; casual approach to
schedul es justifies issuance of sanctions.)

The US Trustee’'s Modtion to Disgorge Fees is based on Code
section 329 and Bankruptcy Rule 2017. Bankruptcy Code Section
329 provi des:

a) Any attorney representing a debtor in a case
under this title, or in connection with such a case,
whet her or not such attorney applies for
conpensation under this title, shall file with the
court a statenent of the conpensation paid or agreed
to be paid, if such paynent or agreenment was nade
after one year before the date of the filing of the
petition, for services rendered or to be rendered in
contenplation of or in connection with the case hy
such attorney, and the source of such conpensati on.
(b) I'f such conpensati on exceeds the reasonabl e
val ue of any such services, the court may cancel any
such agreenment, or order the return of any such
paynent, to the extent excessive, to -
(1) the estate, if the property transferred -
(A) woul d have been property of the estate;
or
(B) was to be paid by or on behalf of the
debt or under a plan under chapter 11, 12,
or 13 of this title; or
(2) the entity that made such paynent.
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Federal Bankruptcy Rule 2017 provides:

(a) Payment or transfer to attorney before order for
relief.

On notion by any party in interest or on the court's
own initiative, the court after notice and a hearing
may det erm ne whet her any paynment of noney or any
transfer of property by the debtor, nade directly or
indirectly and in contenplation of the filing of a
petition under the Code by or against the debtor or
before entry of the order for relief in an

i nvoluntary case, to an attorney for services
rendered or to be rendered is excessive.

(b) Paynment or transfer to attorney after order for
relief.

On notion by the debtor, the United States trustee ,
or on the court's own initiative, the court after
notice and a hearing nay determ ne whet her any
payment of noney or any transfer of property, or any
agreenent therefor, by the debtor to an attorney
after entry of an order for relief in a case under
the Code is excessive, whether the paynent or
transfer is made or is to be made directly or
indirectly, if the paynment, transfer, or agreenent
therefor is for services in any way related to the
case.

Under this framework, once a party in interest or the Court on
its own notion questions fees, section 329(b) authorizes the
Court to assess the reasonable value of the services counsel
provided to the debtor and to conpare that value with the
anmount the debtor paid or agreed to pay for the attorney’s

services. |n re Geraci, 138 F.3d 314, 318 (7" Cir. 1998). |If

the Court finds that the anount paid and/or prom sed exceeds
t he reasonabl e value of the services, the Court can cancel the
agreenent and order the return of the excess. 11 U S.C. §

329(b); In re Mahendra, 131 F.3d 750, 758 (8'" Cir. 1997) cert.
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deni ed 523 U.S. 1107 (1998). No further findings by the Court
are required to order disgorgenent; the Court need not find
“overreaching” or an inpact on the bankruptcy estate before
counsel’s fees may be reduced under section 329(b). GCeraci
138 F.3d at 320.

In maki ng the “reasonabl e value” determ nation, the Court
is to be guided by section 3307 of the Bankruptcy Code, which
sets forth factors that Congress deened relevant to an
assessnment of the value of professional services. 1d. See
also 3 Collier on Bankruptcy, T 329.04[1][c](“The court, in
assessing the reasonabl e val ue of the services rendered, wll
be governed by the criteria set forth in section 330.")

Once a question is raised about the reasonabl eness of the

'Section 330(a)(3) provides:
(A) In determ ning the anount of reasonabl e conpensation to be
awar ded, the court shall consider the nature, the extent, and
the value of such services, taking into account all relevant
factors, including -

(A) the time spent on such services;

(B) the rates charged for such services;

(C) whether the services were necessary to the

adm ni stration of, or beneficial at the tinme at which the

service was rendered toward the conpl etion of, a case

under this title;

(D) whether the services were performed within a

reasonabl e anmount of tinme comrensurate with the

conpl exity, inportance, and nature of the problem issue,

or task addressed,

and

(E) whether the conpensation is reasonable based on the

customary conpensati on charged by conparably skilled

practitioners in cases other than cases under this title.
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attorney’s fee under section 329, it is the attorney hinself
or herself that bears the burden of showing that the fee is
reasonable. Geraci 138 F.3d at 320; Mahendra, 131 F.3d at

757. The answer to the question is a factual determ nation

made by the Court on a case by case basis. Geraci v. Hopper

(In re Day), 213 B.R 145, 150 (C.D. Il. 1997).

Under the |law of the Tenth Circuit, the reasonabl eness of
attorneys’ fees is determned by inquiring into the factors

set forth in the case of Johnson v. Georgia Hi ghway Express,

Inc., 488 F.2d 714 (5'" Cir. 1974). First National Bank of lLea

County v. Niccum (Iln re Perm an Anchor Services, lInc.), 649

F.2d 763, 768 (10" Cir. 1981). Those factors are:
1. The time and | abor involved. Johnson, 488 F.2d at 717.
The tinme spent should not be the sole consideration, but

is a necessary ingredient8 The trial judge should weigh

8Arguably, this is the nost inportant ingredient. See
Boddy v. United States Bankruptcy Court, Western District of
Kentucky (In re Boddy), 950 F.2d 334, 338 (6'" Cir. 1991):
W t hout at |east sone discussion of the |odestar
factors, the award of attorney’'s fees in Chapter 13
bankruptcy cases in the Western District of Kentucky
becones arbitrary and unreviewable. ... The court
can legitimately take into account the typica
conpensation that is adequate for attorney’ s fees in
Chapter 13 cases, as long as it expressly discusses
these factors in light of the reasonabl e hours
actual ly worked and a reasonable hourly rate. The
bankruptcy court also nmay exercise its discretion to
consi der other factors...
(citing Harman v. Levin (In re Robertson), 772 F.2d 1150, 1152
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t he hours clai ned agai nst his own know edge, experience,
and expertise. A distinction should be made between

| egal work and investigation, clerical work,
conpil ati ons, and other work which can be perfornmed by

non-| awyers.

2. The novelty and difficulty of the questions. 1d. at 718.
Cases of first inpression require nore time and effort,
and shoul d be appropriately conpensat ed.

3. The skill requisite to performthe |egal service
properly. 1d. The judge should cl osely observe the work
product, attorney’s preparation, and general abilities.

4. The preclusion of other enploynent by the attorney due to
acceptance of the case. |d. This consideration should
exam ne business turned away due to either conflicts or
time constraints.

5. The customary fee. 1d. The customary fee for simlar
work in the community should be consi dered.

6. Whet her the fee is fixed or contingent. 1d. The fee
agreenment is helpful to denonstrate the attorney’s
expectations. The criterion for the court is not what
the parties agreed, however, but what is in fact

n. 1 (4t" Cir. 1985)(applying 12 factors to fee

determ nations.))
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10.

11.

12.

reasonabl e.

Time limtations inposed by the client or the
circunmstances. 1d. Priority work that del ays ot her

| egal work is entitled to a prem um

The anount involved and the results obtained. 1d. The
fee award should reflect the relief granted.

The experience, reputation, and ability of the attorneys.
Id. Generally, nore experienced attorneys or those with
specializations may be entitled to higher fees.

The “undesirability” of the case. [d. at 719. Any
econom c inpact on an attorney’'s practice froma case can
be consi dered when awarding a fee.

The nature and | ength of the professional relationship
with the client. 1d. A lawer may vary his fee for
simlar work in the |light of the professional
relationship of the client with his or her office.

Awards in simlar cases. |d. The reasonabl eness of a
fee may be considered in the light of awards nmade in

simlar cases within and without the court’s circuit.

See also In re Ewing, 167 B.R 233, 236 n. 3 (Bankr. D. N.M

1994) (appl yi ng twel ve Johnson factors).

The Court has revi ewed Counsel’'s fee under the standards

set out in Johnson:
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The time and | abor involved. Counsel did not present
billing records for this case. |In fact, during his
testimony in Flores he stated that he did not keep tine
records for his flat fee bankruptcy cases. He did
testify, however, about the tine he, his paralegal, and a
contract attorney devoted to the case, suggesting that he
spent considerable time. The Debtor’s testinony strongly
suggests Counsel spent relatively little time on either
case. See Deposition, page 4, line 11 to page 12, line 7
(her first two neetings were with paral egals and she
never net counsel until after she filed); page 14, lines
19-23 (a woman takes care of the bankruptcy and you see
counsel “after they gets everything down”) And as

di scussed below, the Court finds that much of this tinme
was necessary only because Counsel failed to performhis
duti es adequately at the outset of the First Case. In
any event, the lawis clear that the burden of proof for
reasonabl eness of attorney’'s fees is on the attorney.

The Court will, for this case, assune that Counsel could
review his notes and reconstruct tinme records that woul d
justify the fee awarded bel ow.

The novelty and difficulty of the questions. The case

had no novel issues. A review of the file shows that
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this case should have been a garden variety no-asset
case. Debtor’s total assets were $8,255. She had one
vehicle with a lien against it for a debt she intended to
reaffirm She had no priority debts, and $28, 000 of
unsecured debts owed to five creditors. It is true that
a problem devel oped with the first bankruptcy case
because a transfer of the house, worth $4000, was not
divulged to the attorney before the first neeting of
creditors. However, Debtor testified at her deposition
t hat she had not previously been asked this question.
See Deposition, page 8, lines 20-24; page 9, lines 3-8;
page 10, line 24 to page 11, line 12. Had Debtor been
made aware of the expectations of the bankruptcy system

and had she been directly asked this question, nuch of

the time spent on filing two cases woul d have been
avoi ded.
The skill requisite to performthe |egal service

properly. The Court finds that relatively mniml skills
and experience would be required to file this case and
secure the Debtor’s exenptions and di scharge.

The preclusion of other enploynent by the attorney due to
acceptance of the case. No evidence was presented on

this issue.
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The custonmary fee. Counsel inplicitly argues that the
customary fee should be that charged in Hobbs, New

Mexi co. The Trustee inplicitly argues that the custonmary
fee should be that charged for southeastern New Mexi co.
The Court accepts the broader view. As discussed bel ow,
the customary fee for sinple chapter 7 cases ranges from
about $540 to about $950. See text acconpanyi ng
footnote 14 below. Counsel’s fee was well outside the
customary range.

Whet her the fee is fixed or contingent. The fees quoted
in both cases were flat, fixed fees.

Time limtations inposed by the client or the
circunmstances. There appeared to be no tinme constraints
upon the filing because the debtor was judgnment proof.
The anount involved and the results obtained. The
“amount -i nvol ved” criterion does not really pertain to
no- asset consumer bankruptcy cases. The relief sought
was securing for the Debtor her exenptions and a

di scharge of debts. The debtor obtained this relief, and
the result is average. On the other hand, this factor
actually works agai nst Counsel in that he failed to
obtain part of the relief that the Debtor shoul d expect

(the exemption of the honme, to give the Debtor her peace
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10.

11.

12.

of mnd) by his failure to do the proper prefiling
inquiry and transfer, and then sought to renmedy his own
nm st ake by charging the Debtor for a second filing.

The experience, reputation, and ability of the attorneys.
Counsel has practiced bankruptcy for forty years in New
Mexi co. He would be entitled to a higher fee based on
hi s experience and | ength of experience, were this a case
that called for it.

The “undesirability” of the case. This case was not
undesi rabl e.

The nature and | ength of the professional relationship
with the client. There is evidence was that Counsel
became acquainted with the Debtor when she cane in to
file the First Case, about March 1998, and continued the
rel ati onship when the First Case needed to be dism ssed
and the second fil ed.

Awards in simlar cases. This issue will be discussed in
greater detail under the heading of “Trustee' s Exhibit
3.7

Congress’ intent was that conpensation for bankruptcy

representation be comensurate with the fees awarded for

conpar abl e services in non-bankruptcy cases. Geraci, 138 F. 3d

at 319. The conparison is difficult, however, in situations
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wher e bankruptcy representation is undertaken on a flat fee
basis. 1d. In these situations, exam nation of the
conpar abl e charges for simlar bankruptcy cases in the |locale
is an appropriate inquiry. 1d. However, the reasonabl e value
of services

is not ... always the price that a willing debtor

has agreed to pay a willing attorney in the

mar ket pl ace, for by enacting sections 329 and 330 of

t he Code, Congress placed limts on the role the

market will be permtted to play in setting

pr of essi onal fees in bankruptcy cases.
ld. at 320. For that reason, Trustee’'s Exhibit 3 takes on

added significance.

Trustee’'s Exhibit 3

US Trustee Exhibit 3 fromEFElores (“Trustee’s Exhibit 3"),
admtted in this case as well, is a conpilation of data drawn
fromthe records of the District of New Mexico Bankruptcy
Court case files. Specifically, the exhibit consists of three
(or five) parts: the Chapter 7 Section 341 nmeeting dockets for
Roswel | for February 16 and 17, 2000, the Rule 2016(b)

di scl osure statenents contained in each file listed on each
docket, and a conpil ati on sheet show ng the nane of the debtor
and case nunmber of each case, the debtor’s attorney, the town

in which the debtor’s attorney’s office is |ocated, and the
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anount shown on the Rule 2016(b) statenent.?®

The Court has sorted the data submtted in Trustee’'s
Exhibit 3 for purposes of this decision. Eighty (80) cases?®
contain data about fees. Attached to this opinion are, for
the eighty cases, (a) the first two pages of Trustee’'s Exhibit
3 (the two-page listing of debtor, case nunber, attorney (but
excl udi ng Counsel — see footnote 9), office city and anount
charged); and, for all 106 cases,(b) a sort of the cases by
341 order, (c) a sort by office city, and (d) a sort by fee
anmount .

Adm ttedly the data are not sophisticated. For exanpl e,

® Counsel objected to the admi ssion of Trustee's Exhibit 3
on the grounds that it was not a conplete or accurate
conpilation. Wen asked to specify the shortcom ngs, Counse
poi nted out that in two instances in the exhibit his Rule
2016(b) statenent was not included for the two cases in which

he appeared as counsel. The Court then admtted the exhibit
subj ect to Counsel reviewi ng the exhibit for inaccuracies and
subm tting objections to the Court. Counsel never tendered

any further objection, and therefore the Court adm tted and
relied on the data in the exhibit, recognizing its m nor
i naccuraci es.

1 The US Trustee relied on the Rule 2016(b) statenents it
received in its office in connection with each case. Qut of a
total of 106 cases or files, the US Trustee did not receive
Rul e 2016(b) statenments in 26. A review of the 8341 dockets
shows that of these 26, 5 were cases by debtors representing
t hensel ves (“pro se”), and of the remaining 21 cases, several
had been converted from other chapters presumably with the
same counsel continuing to represent the debtor. The “new’
cases with counsel who did not serve the Rule 2016(b)
statenments on the US Trustee (including one by Counsel) are a
concern but will not be addressed in this case.
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t hey cover only one two-day “snapshot”. It cannot be
determ ned fromthe Rule 2016(b) statenents filed whether sone
of the figures contained therein include the filing fee; e.qg.,
it my well be that the $1,400 “fee” shown in the highest case
i ncluded the $200 filing fee, whereas it is unlikely that the
$470 figure included the filing fee.'! As clarified by the
affidavit information set out in page 19 bel ow, the $490
figure for four cases did not include the filing fee. And of
course the Rule 2016 statenments cannot disclose the quality of
the representation in each case. (The Court has assuned that
in each of the cases listed on Trustee’s Exhibit 3 the
representation was sufficient to acconplish each debtor’s
basi c goal of obtaining a discharge and reasonably maxin zing
his or her exenptions.)

However, even taking into account the |limtations of the
data, they are sufficient to reach some conclusions. For
exampl e, the | owest fee charged was $470 by a Roswel

attorney; the next four |owest fees charged were $490 each by

1 Some of the Rule 2016(b) statenents recited in part
that “$200.00 of the filing fee in this case has been paid.”
That statenment could be taken to nean the filing fee has been
delivered (“paid”) to counsel or has been delivered to the
court with the petition.
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a Farm ngton'? attorney. The highest fee charged was by a
Portal es attorney, $1,400, followed by two cases of a Hobbs
attorney at $1, 300 each, and a $1,200 fee by the Portales
attorney. The average fee for the eighty cases is $742; the
medi an fee is $688.' The general range for fees was $540 to
$95014.

Each party also submtted affidavits dated in April, 2000
fromattorneys who represented chapter 7 debtors in, inter
alia, the Roswell area. Counsel’s affidavits were fromthe
foll owi ng counsel, all of whom opined (not surprisingly) that
the fees that they charged for a chapter 7 case, exclusive of

adversary proceedi ngs, were reasonable: Bruce A. Larsen of

2 As pointed out above, a “Farmington attorney” is one
whose office is |located in Farm ngton but is representing a
debt or appearing at the Section 341 neeting in Roswell. The
| ocation of the 341 neeting is determ ned by what city or town
(or village) the debtor shows in his or her petition as the
resi dence. Thus the cases selected for inclusion in Trustee's
Exhibit 3 are all of debtors fromtowns in Chaves, Lea, Eddy,
Curry, Roosevelt, De Baca and Otero Counties, and fromtowns
in parts of Lincoln, Quay, Guadal upe, Socorro and San M gue
Counties. Clerk’s Practice and Procedure CGuide, Appendix 3,
at 3-xliii (2" Ed. October 1, 1996). These towns are al
| ocated generally speaking in the southeast quadrant of the
state.

B Gven that it is likely that sonme of the figures also
include the filing fee, see note 11 above, the average and the
medi an counsel fees are probably sonmewhat |ower than the
figures show.

14 Ei ght cases showed fees of |ess than $540 and seven of
nore than $950.
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Hobbs (m ni mum fee is $1,000), Max Houston Proctor of Hobbs
(%1, 200 plus costs), Tommy D. Parker of Hobbs ($1, 300 plus
costs) and Joseph Erwin Gant, 11l of Carlsbad ($1, 000 plus
tax, costs and filing fees). The US Trustee' s affidavits were
fromthe follow ng counsel for a consunmer chapter 7: Kenp S.
Lewis of Farm ngton ($740, which includes the filing fee and
tax), Harry GW Giffith of Al buquerque ($800, which includes
the filing fee and tax), MIton Zentmyer of Clovis ($800 in
addition to the filing fee), and Bill Gordon of Al buquerque
($495 plus tax). The data fromthese affidavits appears to be
included in the Trustee's Exhibit 3 data.

Based on the foregoing, the Court concludes that a charge
of $800 (which figure does not include any filing fees,
specifically the current $200 mandated by Congress), plus
appl i cabl e gross receipts tax, is an amount which ordinarily
wi Il not be subject to exam nation by the Court (as to
amount). Nothing in this opinion is intended to establish
$800 as the “floor” for chapter 7 fees; indeed, as the data
fromthe Al buguerque and Farm ngton attorneys suggest (medi an
fees $550 and $490 respectively), it may be that market
conpetition results in fees provided at a | ower cost to the
debtor. On the other hand, a debtor’s attorney is not

precluded from charging nore than the $800. O course, that
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fee may draw an objection, which will require the attorney to
justify the fee. And the justification of the fee may require
an accounting of all the work done and the entire paynent
received or agreed to be paid, simlar to a fee application.
Applying the foregoing to the facts of this case, the
Court accepts the US Trustee’'s characterization of these two
cases together as essentially a single ongoing effort, finally
successful, to obtain a discharge for the Debtor and, the
Court adds, to claimher exenptions. |In consequence, Counsel
will be allowed a fee of $800, plus applicable gross receipts
tax, as the total for his services in both cases. The Court
will therefore enter an order, in both cases, requiring
counsel (1) to refund to the Debtor all but $1,048, conprised
of $800 in fees'®, plus gross receipts tax of $48 (at 6%, and
a single $200 filing fee, which Counsel testified that he
paid, (2) to file an accounting of the funds received fromthe
Debtor and refunded to her and (3) to file (and deliver to the
Debtor) releases for any lien he has taken on any of her
property. Counsel will also be required to file an affidavit

within sixty days fromthe entry of this order, attesting to

15 The Court has serious doubts about the propriety of
charging interest on Chapter 7 fees. However, in this case
there is no need to rule on the issue since the Rule 2016(b)
statenment did not set forth that interest would be charged.
Thus the Court wll disallowinterest on this Iimted ground.
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his fulfilment of the requirenents of this order with a copy

of the accounting attached.

G55 ‘
\/{m}f ] ﬁ:ﬁy{"’"ﬂ____
Honor abl ~Janes S. Star zynski
Uni ted States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel
and parties.

d en L. Houston
1304 W Broadway Pl ace
Hobbs, NM 88240

Leonard K. Martinez- Metzgar
PO Box 608
Al buquer que, NM 87103-0608

ﬂTlLH E%,illdm;g;fm

Mary B. Anderson
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SUMMARY OF ATTORNEYS' 2016 ATEMENTS

Albuguerque

Homan, Don 00-10776 Harry Griffith $600.00
Franco, Jose 00-10753 Mike Gomez Roswell $900.00
Perez, Tony 00-10755 Mike Gomez Roswell $750.00
Ruiz, Frank 00-10754 Mike Gomez Roswell $900.00
Eoff, William 00-10325 Mike Gomez Roswell $900.00
Mendoza, Jose 00-10756 Mike Gomez Roswell $300.00
Armendariz, Charles  00-10358 - Mike Gomez Roswell $900.00
Baeza, Nora 00-10355 Mike Gomez Roswell $875.00
Horace, Ruthell 00-10354 Mike Gomez Roswell $875.00
Espinoza, Tracy 00-10479 Mike Gomez Roswell $500.00
Rodriguez, Sara 00-10480 Mike Gomez Roswell $900.00
Nieto, Efrain 00-10240 Dorsett Bennatt Roswell $045 50
Worley, Alan 00-10237 Dorsett Bennett Roswell $945.50
Bell, Katherine 00-10364 Dorsett Bennett Roswell $835.00
Hobbs, Doyle 00-10482 Dorsett Bennett Roswell $945.50
Lassiter, Jeana 00-10537 Dorsett Bennett Roswell $945.50
Suthertand, John - 00-10568 Dorsett Bennett Roswell $860.00
Mills, Allen 00-10618 Dorsett Bennett Roswell $9845.50
Davis, Christopher 00-10320 Kemp Lewis Farmington $680.00
Macias, Fernando 00-10323 Kemp Lewis Farmington $680.00
Beams, Song Su 00-10507 Kemp Lewis Farmington $740.00
Luker, Kimberly Q0-10608 Kemp Lewis Farmington $690.00
Rodriguez, Efrain 00-10605 Kemp Lewis Farmington $740.00
Q'Brain, Jeffrey 00-10604 Kemp Lewis Farmington $690.00
Duniap, Jim 00-10321 Clarke Call Rosweil $965.00
Lopez, Joe L. 00-10625 Clarke Coll Roswell $940.00
Young, Gaylan 00-10614 Clarke Coll Roswell $688.00
Arellanes, Jose 00-10168 Ctarke Coll Roswell $550.00
Peralta, Jody 00-10524 Clarke Coll Roswell $688.00
Garza, Betty 00-10716 Clarke Coli Roswell $688.00
Stubblefield, Alan 00-10634 Clarke Coll Roswell $688.00
Andrews, Vira 00-10360 Trey Arvizu, I} Roswell $550.00
Lara, Santiago 00-10362 Trey Arvizu, il Roswell $550.00
Aldaco, Josie 00-10225 Trey Arvizu, HI Roswell $550.00
Simmons, Joe 00-10226 Trey Arvizu, Il Roswell $550.00
Morales, Lorena 00-10259 Trey Arvizu, 1l Roswell $550.00
Elizondo, Jaime 00-10416 Trey Arvizu, Hi Roswell $550.00
Rodriguez, Jerry 00-10449 Trey Arvizu, Il Roswell $550.00
Yanez, Francisco 00-10621 Trey Arvizu, Il Roswell $550.00
Chavarria, Raul 00-10473 Trey Arvizu, lll Roswell $550.00
Carmnes, Paul 00-10534 Trey Arvizy, HI Roswell $550.00
Ezell/DeMerritt Q0-10889 Trey Arvizu, Il Roswell $550.00
Taylor, Ronald C0-10692 Trey Arvizu, Il Roswell $550.00
Gorrell, Shannon 00-10314 Bill Gordon Albuquerqgue $550.00
Kidd, Charles 00-10596 Bill Gordon Albuquerque $550.00
Flores, Mariano 00-10376 Bilt Gordon Albuquerque $550.00
Conover, Rodney 00-10425 Bill Gordon Albuguerque $550.00
Sleeper, Robert 00-10735 Bill Gordon Albuquerque $550.00
Rodriguez, Tracy 00-10711 Eric Coll Roswell $688.00
Becerra, David 00-10221 Eric Coll Roswell $688.00
Holt, James 00-10366 Randy Knudson Portales $1,400.00
Krach, William 00-10365 Randy Knudson Portales $1,200.0C
Yannotti, Constance  00-10560 Randy Knudson Portales $1,000.00
Piepkorn, Jared 00-10718 Randy Knudson Portales $800.00
Navarrette, Joelia 00-10359 Michael Carrasco Carlsbad $918.00
Youngbicod, Benny 00-10357 Frank Gallegos Roswel! $470.00
Cummings, Timothy 00-10619 Charles Hawthorne Ruidoso $750.00
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PAGE 2

SUMMARY CF ATTORNEYS' 2016 ATEMENTS CON'T

Barber, Lemuel 00-10222 Tommy Parker Hobbs $1,300.00
Medina, Juan 00-10283 Tommy Parker Hobbs $1,300.00
Baca, Belynda 00-10430 Patricia Ortiz Albuquerque $650.00
Dubas, Todd 00-10678 Matthew Bristol Roswell $775.00
Cathey, Stephen 00-10476 Matthew Bristol Roswell $725.00
Langenegger, Bess 00-10474 Matthew Bristol Rosweli $500.00
Torrez, EvaMarie 00-10475 Matthew Bristol Roswell $625.00
Gonzales, Teresa 00-10297 Matthew Bristol Roswell $700.00
Ridgway, Helen 00-10298 Matthew Bristol Roswell $500.00
McKittrick, McK 00-10713 David Rupp Alamogordo $875.00
Cavner, Elmer 00-10483 Bruce Larsen Hobbs $800.00
Phillips, Bryon 00-10486 Bruce Larsen Hobbs $1.200.00
Talamantes, O. 00-10565 Ramon Garcia Roswelt $839.00
Marquez, Librado 00-10266 Ramon Garcia Roswell $814.00
Sanchez, Mary 00-10285 ‘Ramon Garaia Roswell $675.00
Mcl.aughlin, C. 00-10749 Richard Hawthorne Ruidoso $605.61
Holder, Jerry 00-10757 Richard Hawthorne Ruidoso $750.00
Bower, Mark 00-10715 Milton Zentmeyer  Clovis $875.00
Sosa, Martin 00-10664 Milton Zentmeyer  Clovis $875.00
Hubbard, Jacqueline  00-10610 Bruce Fogarty Clovis $500.00
King, Timothy 00-10612 Bruce Fogarty Clovis $600.00

Collins, Jack 99-16417 Marcl Beyer Roswell $5560.00



EXHBIT B — FEES I N 341 MEETI NG ORDER

99- 14321 Al buquer que

00- 10776 Al buquer que 600
00- 10753 Roswel | 900
00- 10755 Roswel | 750
00- 10754 Roswel | 900
00-10749 Rui doso 606
00- 10756 Roswel | 900
00- 10731 Al buquer que

00- 10735 Al buquer que 550
00- 10757 Rui doso 750
00- 10718 Portal es 800
00- 16611 Al buquer que

00- 10689 Roswel | 550
00- 10692 Roswel | 550
00- 10716 Roswel | 688
00-10711 Roswel | 688
00- 10713 Al anogor do 875
00- 10715 Covis 875
00- 10640 Roswel |

00-10678 Roswel | 775
00- 10634 Roswel | 688
00- 10631 Hobbs

00- 10666 Lovi ngt on

00- 10664 Clovis 875
00- 10610 Covis 500
00- 10612 Covis 600
00- 10608 Far mi ngt on 490
00- 10604 Far m ngt on 490




00- 10605 Far mi ngt on 540
00- 10886 Al buquer que

00- 10621 Roswel | 550
00- 10618 Roswel | 946
00- 10625 Roswel | 940
00- 10614 Roswel | 688
00- 10596 Al buquer que 550
00- 10619 Rui doso 750
00- 10225 Roswel | 550
00- 10226 Roswel | 550
00- 10240 Roswel | 946
00- 10237 Roswel | 946
99- 16417 Roswel | 550
00- 10222 Hobbs 1300
00- 10259 Roswel | 550
00- 10297 Roswel | 700
00-10221 Roswel | 688
00- 10266 Roswel | 814
00- 10265 Roswel | 675
00- 10283 Hobbs 1300
00- 10298 Roswel | 500
00- 10321 Roswel | 965
97- 15377 Roswel |

00- 10314 Al buquer que 550
00-10320 Far m ngt on 490
00- 10323 Far mi ngt on 490
00- 10360 Roswel | 550
00- 10362 Roswel | 550
00- 10364 Roswel | 835




00- 10325 Roswel | 900
00- 10366 Portal es 1400
00- 10365 Portal es 1200
00- 10359 Car | sbad 918
00- 10357 Roswel | 470
00- 10358 Roswel | 900
00- 10355 Roswel | 875
00- 10354 Roswel | 875
00- 10353 Roswel |

00- 10411 Roswel |

00- 10406 Roswel |

00- 10376 Al buquer que 550
98- 16637 Al buquer que

00- 10386 Hobbs

00- 10416 Roswel | 550
00- 10449 Roswel | 550
00- 10425 Al buquer que 550
98- 12961 Far m ngt on

00- 10430 Al buquer que 650
00- 10417 Hobbs

00- 10478 Roswel |

00- 10473 Roswel | 550
00-10476 Roswel | 725
00- 10474 Roswel | 500
00- 10475 Roswel | 625
00-10479 Roswel | 900
00-10472 Roswel | 946
00- 10480 Roswel | 900
00- 10483 Hobbs 900




00- 10486 Hobbs 1200
00- 10487 Clovis

00- 10509 Roswel |

98-17785 Roswel |

00- 10168 Roswel | 550

00- 10524 Roswel | 688

00- 10481 Roswel | 900

00- 10507 Far m ngt on 540

00- 10534 Roswel | 550

00- 10528 Roswel |

00- 10535 Roswel |

00- 10537 Roswel | 946

00- 10532 Roswel |

99- 13493 Clovis

00- 10563 Roswel |

00- 10568 Roswel | 860

00- 10569 Roswel |

00- 10562 Roswel |

00- 10565 Roswel | 839

00- 10560 Portal es 1000




EXH BIT C — FEES BY ATTORNEY'S CI TY

00- 10713 Al anogor do 875
00- 10731 Al buquer que

98- 16637 Al buquer que

00- 10886 Al buquer que

99- 14321 Al buquer que

00- 16611 Al buquer que

00- 10735 Al buquer que 550
00- 10314 Al buquer que 550
00- 10596 Al buquer que 550
00- 10425 Al buquer que 550
00- 10376 Al buquer que 550
00- 10776 Al buquer que 600
00- 10430 Al buquer que 650
00- 10359 Car | shad 918
00- 10487 Clovis

99- 13493 Clovis

00- 10610 Covis 500
00- 10612 Covis 600
00- 10664 Covis 875
00- 10715 Covis 875
98- 12961 Far mi ngt on

00- 10604 Far mi ngt on 490
00-10323 Far m ngt on 490
00- 10608 Far mi ngt on 490
00-10320 Far m ngt on 490
00- 10605 Far mi ngt on 540
00- 10507 Far mi ngt on 540
00- 10386 Hobbs




00- 10631 Hobbs

00-10417 Hobbs

00- 10483 Hobbs 900
00- 10486 Hobbs 1200
00- 10283 Hobbs 1300
00- 10222 Hobbs 1300
00- 10666 Lovi ngt on

00- 10718 Portal es 800
00- 10560 Portal es 1000
00- 10365 Portal es 1200
00- 10366 Portal es 1400
00- 10569 Roswel |

00- 10528 Roswel |

98-17785 Roswel |

00- 10411 Roswel |

00- 10509 Roswel |

00- 10406 Roswel |

00- 10353 Roswel |

00- 10563 Roswel |

00- 10640 Roswel |

97- 15377 Roswel |

00- 10562 Roswel |

00-10478 Roswel |

00- 10532 Roswel |

00- 10535 Roswel |

00- 10357 Roswel | 470
00- 10298 Roswel | 500
00- 10474 Roswel | 500
00- 10360 Roswel | 550




00- 10362 Roswel | 550
00- 10416 Roswel | 550
00- 10226 Roswel | 550
00-10621 Roswel | 550
00- 10225 Roswel | 550
00- 10259 Roswel | 550
00- 10168 Roswel | 550
00- 10534 Roswel | 550
00- 10473 Roswel | 550
99- 16417 Roswel | 550
00- 10689 Roswel | 550
00- 10449 Roswel | 550
00- 10692 Roswel | 550
00- 10475 Roswel | 625
00- 10265 Roswel | 675
00- 10716 Roswel | 688
00-10711 Roswel | 688
00- 10221 Roswel | 688
00- 10614 Roswel | 688
00- 10634 Roswel | 688
00- 10524 Roswel | 688
00- 10297 Roswel | 700
00-10476 Roswel | 725
00- 10755 Roswel | 750
00-10678 Roswel | 775
00- 10266 Roswel | 814
00- 10364 Roswel | 835
00- 10565 Roswel | 839
00- 10568 Roswel | 860




00- 10355 Roswel | 875
00- 10354 Roswel | 875
00- 10753 Roswel | 900
00-10479 Roswel | 900
00- 10481 Roswel | 900
00- 10754 Roswel | 900
00- 10325 Roswel | 900
00- 10358 Roswel | 900
00- 10480 Roswel | 900
00- 10756 Roswel | 900
00- 10625 Roswel | 940
00- 10618 Roswel | 946
00- 10472 Roswel | 946
00- 10240 Roswel | 946
00- 10237 Roswel | 946
00- 10537 Roswel | 946
00- 10321 Roswel | 965
00- 10749 Rui doso 606
00- 10619 Rui doso 750
00- 10757 Rui doso 750




EXH BIT D — FEES SORTED BY AMOUNT

99- 14321 Al buquer que
00- 10731 Al buquer que
00- 16611 Al buquer que
00- 10640 Roswel |

00- 10631 Hobbs

00- 10666 Lovi ngt on
00- 10886 Al buquer que
97- 15377 Roswel |

00- 10353 Roswel |

00- 10411 Roswel |

00- 10406 Roswel |

98- 16637 Al buquer que
00- 10386 Hobbs

98- 12961 Far mi ngt on
00- 10417 Hobbs

00- 10478 Roswel |

00- 10487 Clovis

00- 10509 Roswel |
98-17785 Roswel |

00- 10528 Roswel |

00- 10535 Roswel |

00- 10532 Roswel |

99- 13493 Clovis

00- 10563 Roswel |

00- 10569 Roswel |

00- 10562 Roswel |

00- 10357 Roswel | 470
00- 10604 Far m ngt on 490




00- 10608 Far mi ngt on 490
00- 10323 Far mi ngt on 490
00-10320 Far m ngt on 490
00- 10474 Roswel | 500
00- 10610 Covis 500
00- 10298 Roswel | 500
00- 10507 Far mi ngt on 540
00- 10605 Far m ngt on 540
00- 10226 Roswel | 550
00- 10225 Roswel | 550
00- 10596 Al buquer que 550
00- 10376 Al buquer que 550
99- 16417 Roswel | 550
00- 10168 Roswel | 550
00- 10259 Roswel | 550
00- 10689 Roswel | 550
00- 10416 Roswel | 550
00- 10314 Al buquer que 550
00- 10449 Roswel | 550
00- 10735 Al buquer que 550
00- 10534 Roswel | 550
00- 10425 Al buquer que 550
00- 10692 Roswel | 550
00-10621 Roswel | 550
00- 10362 Roswel | 550
00- 10360 Roswel | 550
00- 10473 Roswel | 550
00- 10612 Covis 600
00- 10776 Al buquer que 600




00- 10749 Rui doso 606
00- 10475 Roswel | 625
00- 10430 Al buquer que 650
00- 10265 Roswel | 675
00- 10221 Roswel | 688
00- 10614 Roswel | 688
00-10711 Roswel | 688
00- 10524 Roswel | 688
00- 10634 Roswel | 688
00- 10716 Roswel | 688
00- 10297 Roswel | 700
00- 10476 Roswel | 725
00- 10755 Roswel | 750
00- 10757 Rui doso 750
00- 10619 Rui doso 750
00- 10678 Roswel | 775
00-10718 Port al es 800
00- 10266 Roswel | 814
00- 10364 Roswel | 835
00- 10565 Roswel | 839
00- 10568 Roswel | 860
00- 10713 Al anogor do 875
00- 10715 Covis 875
00- 10355 Roswel | 875
00- 10664 dovis 875
00- 10354 Roswel | 875
00- 10480 Roswel | 900
00- 10325 Roswel | 900
00-10479 Roswel | 900




00- 10358 Roswel | 900
00- 10483 Hobbs 900
00- 10481 Roswel | 900
00- 10753 Roswel | 900
00- 10754 Roswel | 900
00- 10756 Roswel | 900
00- 10359 Car | sbad 918
00- 10625 Roswel | 940
00- 10237 Roswel | 946
00- 10472 Roswel | 946
00- 10618 Roswel | 946
00- 10240 Roswel | 946
00- 10537 Roswel | 946
00- 10321 Roswel | 965
00- 10560 Portal es 1000
00- 10365 Port al es 1200
00- 10486 Hobbs 1200
00- 10222 Hobbs 1300
00- 10283 Hobbs 1300
00- 10366 Port al es 1400

average fee 742

medi an fee 688




