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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
CARLOS LA BADI E
Debt or . No. 7-99-14860 S

VEMORANDUM OPI NI ON ON DEBTOR' S
MOTI ON TO REMOVE AND AVA D LI EN
OF ZI A CREDI T _UNI ON

This matter cane before the Court for hearing on the Mtion
to Renbve and Avoid Lien of Zia Credit Union filed by the debtor.
The debt or appeared through his attorney Douglas Booth. Debtor
did not attend the hearing. Zia Credit Union (“Zi a”) appeared
through its attorney Janes Jurgens. This is a core proceeding.
28 U.S.C. § 157(b)(2)(A) and (K)

Havi ng consi dered the notion, the file, the stipulated facts
filed in the case and the testinony and argunents of counsel, the
Court makes the follow ng findings of fact:

1. Debtor filed a chapter 7 petition on August 24, 1999.
2. The first neeting of creditors was schedul ed for Septenber

29, 1999. The trustee concluded the neeting on that date

and filed a report of no distribution on Cctober 7, 1999.

3. Debtor’s spouse, Darlene Labadie, is not a joint debtor in
t he case.
4. As of the filing, Debtor owned a 1/2 interest in certain

real property (“the property”) in Al cal de, New Mxico.

Dar|l ene Labadie is the other 1/2 owner.



10.

11.

Debtor listed the property on his bankruptcy Schedul e A as
bei ng 50% owned, with a market value of the debtor’s

i nterest of $30, 000.

There were no nortgages agai nst the property.

Debtor clained his 1/2 interest exenpt; no objections were
filed to the clained exenptions.

Zia holds a judicial |lien against the property by virtue of
a transcript of judgment recorded on March 26, 1998 in the
amount of $23,964.68, plus interest. As of August 24, 1999,
the ambunt of the lien was $27, 169. 04.

Debtor did not appear at the trial of this matter and
presented no witnesses on his behal f.

Zia’'s exhibit 1 is an appraisal of the property dated June
17, 1997, which valued the property at $82,000 using a sal es
conpari son approach. Al though the apprai sal was not based
on a cost approach, the appraisal noted a site val ue of

$25, 000.

Zia's exhibits 2 through 6 are credit applications conpleted
by debtor and submitted to Zia with dates ranging fromJuly
1996 through June 1997. The July 1996 application lists the
property with a value of $109,000. The subsequent
applications list it at $100,000. The Court does not find
the debtor’s property valuations, submtted in a bid to

obtain financing, particularly credible or likely to be
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12.

13.

14.

accurate.

Zia's exhibit 7 is an “Evidence of Property |Insurance” for
the property showing a dwelling value of $82,000 for an

i nsurance policy effective July 10, 1997 through July 10,
1998.

M. Jose Quintana, the appraiser, testified as an expert
witness for Zia. In his opinion, the value of the property
as of August, 1999 was over $100,000. This opinion was
based on his original appraisal, a recent review of the
property, other appraisals that he had done in the area over
the last three years, and his general understandi ng of what
the real estate nmarket had done to values in the area since
the date of the original appraisal. The Court finds his
testinmony largely credible, although it also finds that the
proposed increase in value over that two-year period (about
25% is sonewhat high

For the purposes of this notion, and as an alternative
finding (as discussed below) the Court finds the val ue of
the I and and i nprovenents to be at approximately $95, 000,

whi ch represents about a 20% i ncrease in val ue.

The Court nakes the follow ng conclusions of |aw
Debtor failed to neet his burden of proof that he is

entitled to avoid Zia s lien: he provided no evidence on
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val ue of the property or the extent to which Zia s lien

i mpaired his honmestead. Although the Court can, and did,
take judicial notice of the file, the debtor’s listing of
the property on Schedule A at $60,000 is not adm ssible

evi dence!, and, based on other testinony and docunentary
evidence, is also not credible. At the close of Debtor’s
case, Zia orally noved for a directed verdict, and the Court
t ook the notion under advisenment in order to hear the
testimony of witnesses that had travel ed to Al buquerque.

The Court finds that the notion for directed verdict is well
taken and shoul d be granted.

The Court al so makes the follow ng additional and

al ternative concl usions of |aw

See Job v. Calder (In re Calder), 907 F.2d 953, 955 n.2
(10" Cir. 1990) (“[T] he bankruptcy court, consistent with Rule
201(b)(2), sinply took judicial notice of the contents of
Cal der’ s Statenent of Financial Affairs and Schedul e B-1 and not
the truthful ness of the assertions therein.”); Leslie v. Leslie
(Inre Leslie), 181 B.R 317, 322 (Bankr. N.D. On. 1995)(“[T]he
actual truth of the assertions contained in a Debtor’s bankruptcy
schedul es cannot be ascertained and such assertions are not the
proper subject of judicial notice.”)(citation omtted); Annis v.
First State Bank of Joplin (In re Annis), 78 B.R 962, 966
(Bankr. WD. M. 1987)(“If a fact is inissue in the trial of a
case, a court is not permtted judicially to notice it unless it
is so manifestly common knowl edge or so accurately and readily
ascertai nabl e that no reasonable mnd could fail to believe it.
Under this standard, the bankruptcy court could take judicial
notice that the debtors had nade certain contentions in the
schedul es, but that is far fromsaying that the contentions
t hensel ves may be judicially noticed as proof of their
truth.”)(footnote omtted.)
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2. Debtor has a valid honestead exenption in the anmount of
$30, 000.
3. Bankr upt cy Code Section 522(f) provides:

(1) [T]he debtor may avoid the fixing of a
lien on an interest of the debtor in property
to the extent that such lien inpairs an
exenption to which the debtor would have been
entitled under subsection (b) of this
section, if such lien is-—
(A a judicial Ilien.
(2)(A) For the purposes of this subsection, a
lien shall be considered to inpair an
exenption to the extent that the sum of -

(1) the lien;

(ii) all other liens on the

property; and

(ti1) the anmobunt of the exenption

that the debtor could claimif

there were no liens on the

property;
exceeds the value that the debtor’s interest
in the property would have in the absence of
any liens.

4. In Zeigler Enqgineering Sales, Inc. v. Cozad (In re Cozad),

the United States Bankruptcy Appellate Panel of the Tenth
Circuit construed section 522(f)(2)(A) in a case involving
j oi nt ownership of a honmestead and st at ed:

The plain neaning requires that the lien and
all other liens on the property be added to

t he exenption that the debtor would be
entitled to, if there were no liens on the
property... The statute plainly provides that
these itens are to be deducted fromthe
debtor’s interest “in the absence of any
liens.” The Bankruptcy Court was correct in
deducting the liens fromone-half of the fair
mar ket val ue of the property as set forth in
the statute.
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Cozad, 208 B.R 495, 498 (10" Gr. B.A P. 1997).

5.

Section 522(f) avoids liens “to the extent” they inpair an
exenption. The obvious inference fromthis |anguage is that

alien wll be partially avoided if only a portion of the

lien inpairs the exenption. See Parsons v. |nvestnent

Conpany of the Southwest (In re Parsons), 233 B.R 176, 1999

W. 41835 at 4 (10" Cir. B.A P. 1999) (unpublished

opi ni on) (Appl yi ng section 522(f)(2), Court adds liens and
exenption, subtracts debtors’ interest, and reduces lien by
t he excess.)

Had debtor presented a prina facie case, and had the Court
still found the value of the property to be $95, 000, the
Court would have found that Zia s lien inpairs the debtor’s
exenption in the anpbunt of $9, 669.04 and shoul d have been

avoi ded in that anmount, conputed as foll ows:

Mor t gages $ 0. 00
Zia's lien 27, 169. 04
Exenpti on 30, 000. 00
Subt ot al $ 57, 169. 04
Less: Debtors interest (47,500. 00)
Ext ent of inpairnent $ 9, 669. 04

The Court will enter an Order denying the relief requested in the

Mbtion to Renobve and Avoi d Lien.
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Honor abl e Janmes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel and

parties.

Dougl as Boot h
1223 S. St. Francis Drive Ste C
Santa Fe, NM 87505-4053

James Jurgens
100 La Salle Circle, Suite A
Santa Fe, NM 87505

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608
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