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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
CHARLENE MARI E WETZEL
Debt or . No. 13-00-10064 SA

VEMORANDUM OPI NI ON

This matter canme before the Court to consider confirmation
of the Debtor’s Chapter 13 Plan. The Debtor appeared through her
attorney Donald Becker. Gary D. Wetzel and Stanen D. Wetze
(“Wet zel s”) appeared through their attorney Elvin Kanter. The
Trust ee appeared through her attorney Annette DeBois. This is a
core proceeding. 28 U S.C. 8 157(b)(2)(A) and (L).

FACTS

Debtor filed her Chapter 13 proceeding on January 7, 2000.
On January 12, 2000, the Cerk’s Ofice caused to be mailed the
Notice of Commencenent of Case and Section 341 Meeting. The
original mailing list includes Gary D. Wetzel, Stanmen D. Wt zel
James L. Tenner, Klaus H Mu, and Kanter & Everage (the latter
three being the Wetzel s’ various attorneys.) The deadline fixed
for filing proofs of claimwas May 5, 2000. Debtor filed her
statenents, schedules, and Chapter 13 plan on January 21, 2000.
The Pl an and Notice of Deadline to file objections to plan was

sent to all creditors on January 21, 2000.



On Schedule A, Debtor lists a condom niunt, worth $83, 700,
with a nortgage against it of $41,254.94. Schedul e B does not
cl ai m ownership of a $34,000 deposit in the California Superior
Court Registry. Schedule D lists one secured creditor, the
nort gage conpany. Schedule E lists no priority debts. Schedul e
F, unsecured debts, include four credit cards with a total
bal ance due on them of $9,641.66, and the clains of the Wtzels
based on a California |lawsuit. Her Schedule | lists total incone
of $1,486.89, and Schedule J lists total expenses of $1,372.97.
The Plan calls for nmonthly paynents of $100 for 36 nonths,
but the Debtor may extend the plan up to 60 nonths if required to
pay secured or priority creditors?in full. It also states
“Debtor has a disputed claimagai nst proceeds held under Court
order in litigation with fam |y nenbers, which Debtor proposes to
release in full settlenent of their clainms.” The Plan’s Class 1
consists of trustee fees and attorney fees. Cass 2 consists of
taxes and nortgage arrears, if any, and the Wetzels’ clains in
t he disputed, unliquidated amount of $50,000. Cass 3, secured
debts to be paid directly by Debtor or fromliquidation of

collateral, consists of the condom ni um nortgage and the Wetzel s’

The Wetzel s assert that this condominiumis held in
constructive trust by Debtor.

Debtor’s plan states that her nortgage is current and that
no taxes are owed, but states there are possible taxes froma tax
audi t.
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clainms (secured by the $34,000 in the California Superior Court).
The Pl an states “Debtor proposes to transfer funds to clai mants,
as a full and conplete settlement of their clains.” See Plan,
page 4. Paragraph 4, “Paynments Qutside the Plan” provides:

Debtor will pay the approximate funds of $34,000.00 to
Plaintiffs, Gary D. Wetzel and Stanmen D. Wetzel, being
hel d under jurisdiction of Superior Court of
California, in the Mater [sic] of Virgil D. Wetzel
case no., EP004354, if Plaintiffs will stipulate to a
full and conplete satisfaction of their clainmns,

ot herwi se, Debtor anticipates clains litigation with
the Plaintiffs.

Par agraph 5 provi des:

Any claimfiled after the bar debt set forth on the
Notice of 8§ 341 neeting is deened provided for by

Confirmation of this plan and will receive the sum of
zero ($0.00) in full satisfaction of its claim This
treatment will not affect a creditor’s valid lien.

On February 1, 2000 the Internal Revenue Service objected to
confirmati on because the 1999 incone tax return had not yet been
filed; this objection was wi thdrawn on April 4, 2000. On
February 15, 2000 the Wetzels objected to confirmation on the
grounds 1) that the Debtor has failed to list all estate assets,
2) the plan was proposed in bad faith, as an attenpt to avoid a
debt whi ch woul d be nondi schargeabl e under Chapter 7, and 3) the
plan fails the Chapter 7 liquidation test. On February 22, 2000
the Chapter 13 Trustee objected to confirnmation on various
grounds, requesting that Schedules B, I, and J be anended,

requesting that the plan provide for paynent of incone tax
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refunds to the trustee, requesting docunentation of various
expenses, and claimng that the plan was not filed in good faith
because there appeared to be no dividend avail abl e for unsecured
creditors.

On February 16, 2000 the Wetzels gave notice of a notion to
di smiss and hearing set for March 13, 2000 to all creditors. The
notion to dismss was actually filed with the Court on March 1,
2000, and essentially argues that the case was filed in bad
faith. Debtor objected to dism ssal on March 6, 2000, claimng
that the petition was filed in good faith. On April 5, 2000 the
Wet zel s filed a Supplenental Mdtion to Dism ss Case, claimng
that Debtor included as an asset property that she holds in
constructive trust. Debtor responded that the claimregarding a
constructive trust was not relevant.

On March 1, 2000, the Wetzels also filed a notion for relief
fromautomatic stay to prosecute the state court case against the
Debtor currently pending in Los Angel es. Debtor objected on
March 6, 2000 arguing that a proof of claimand clains objection
process would be in the best interests of the estate, rather than
continuing the Los Angeles litigation.

The Court held a prelimnary hearing on confirmation on
April 5, 2000 and fixed July 11, 2000 as the date for the final
confirmation hearing. The Wtzels’ counsel appeared at the Apri

5, 2000 hearing and had notice of the final hearing. The Wtzels
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did not file a proof of claimby the May 9, 2000 deadline, or
thereafter. On July 11, 2000 the Wetzels filed a brief in
support of their objection to confirmation. The Court held a
final confirmation hearing on July 11, 2000, which now results in
this Menorandum The Court points out that the only issues dealt
with in this Menorandum are confirmation of the Chapter 13 Pl an,
the pending Motion to Dismss, and the pending Mdtion for Relief
fromAutomatic Stay. Any issues related to ownership of property
or inposition of a constructive trust are not before the Court,
because those matters require an adversary proceedi ng. See
Bankruptcy Rule 7001(2) or (9).

At the confirmation hearing, Debtor’s counsel represented
that they had reached a stipulation with the trustee for
confirmation®. Debtor provided the only testinobny. The Court
admtted Wetzel’s Exhibits A and B as the only exhibits.

Debtor testified that she had been in litigation with her
brothers in California for two years, and that to continue the
litigation she would have had to hire a California attorney and
fly herself and witnesses to California, and that on her salary
she sinply could not afford it. She had been living in Denver
when her father becane ill and she wal ked out on her life in

Denver and noved to Pennsylvania to take care of him Later they

That stipulation included paynent of all tax refunds and
di vidends to the Trustee

Page -5-



noved to California, then New Mexico. She incurred credit card
debts during this time. Her father died, |eaving approximtely
$56, 000. She testified that his will provided for $3,000 each to
an aunt and cousin with the remainder to be split between herself
and two brothers (the Wetzels). The Wetzels filed a | awsuit
during this tine period, claimng that Debtor had m sappropriated
funds fromher father during his lifetinme. Upon the advice of
her attorney, Debtor deposited the 2/3rds of the father’s
residuary estate into the California court’s registry.

On cross exam nation Debtor testified that Exhibit B was an
accounting provided to the California Court, and that a
di sbursenent on March 6, 1998 of $43,000 to her was used as a
down paynent on the condomi nium and that this was a gift from
her father. Exhibit Ais a mnute order entered by the
California Superior Court. Paragraph 7 states “The issue stil
remai ns regarding the legitimacy of gifts of the car and the
condom nium This issue is to be determ ned at the final
distribution hearing.” Therefore, to the extent the Wtzels’
objection to confirmati on and notion to dism ss are based on an
al | eged constructive trust, see Wtzel’s Menorandum of Law in
Qpposition to Confirmation at page 4 (“Debtor’s Plan i s not
proposed in good faith in that it would allow the Debtor to
retain wongfully obtained property.”), the Court finds that they

have not net their burden of showi ng that any property is, in
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fact, so held. Wat they have established is that they claimthe
property is held in constructive trust. As noted above, however,
confirmation of this plan does not dispose of any ownership

i ssues, nor does the plan itself denonstrate an intent to

forecl ose those issues.

CONCLUSI ONS OF LAW

CONFI RVATI ON

Bankr upt cy Code Section 1324 provides “After notice, the
court shall hold a hearing on confirmation of the plan. A party
ininterest may object to confirmation of the plan.” The only
pendi ng objection in this case is fromthe Wtzels. Debtor
guestions whether they are a “party in interest” because they

have not filed a proof of claim See In re Luna, Case 13-99-

13304- SA, Meno Qpinion (Bankr. D. NNM April 11, 2000). It is
true that Luna holds that a party who fails to file a proof of
cl ai m has no standi ng; however the creditor in Luna was an

unsecured creditor. Conpare Davis v. NMather, 239 B.R 573, 579

(10" Gir. B.A P. 1999):

[We do not agree with the Debtor’s extrapol ation that
a party ininterest is limted solely to creditors..
[Party in interest] is generally understood to include
all persons whose pecuniary interests are directly

af fected by the bankruptcy proceedings. W extend this
definition to include anyone who has an interest in the
property to be adm nistered and distributed under the
Chapter 13 pl an.

(Gtations omtted).
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In this case the Wetzel s have not filed the proof of claim
They therefore cannot participate in any distributions fromthe
trustee. However, they are treated in the plan as secured or
partially secured creditors. The plan treats them by turning
over the funds in the California Court Registry. This fund is
not being “adm ni stered and distributed” under the Plan, the
Debtor is treating it nore as an abandonnent of oversecured
property and is a paynent “outside the plan”

Three scenarios are possible. First, if the Wtzels are
really unsecured creditors, they have filed no proof of claim
and, as in Luna, have no standing to object to confirmation.
Second, if the Wetzels are really secured creditors and turn out
to be fully secured, then they are not affected by this Chapter
13 plan. Third, if it turns out that they are only partially
secured creditors, they have waived the right to receive any
di vidends on their deficiency by failing to file a claim and
under Luna | ack standing to object.

The Court therefore finds that the Wetzels have no pecuniary
interest in the plan confirmation process and | ack standing to
object. The plan should be confirned. However, even if the
Court were to find the Wetzels had standing, the Court finds that
t he plan shoul d be confirned.

Section 1325(a) provides that the Court “shall confirma

plan if” six factors are net. |If there is an objection by the
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trustee or “the holder of an all owed unsecured claini, then the
Court may not approve the plan unless one of two other conditions
are nmet. Section 1325(b)(1). The Wetzels do not hold an all owed
unsecured claim Therefore, section 1325(b)(1) is not relevant,
and the Court shall confirmif the six factors of section 1325(a)
are met.

Al t hough the Wetzels objection was based on three grounds,
the only evidence presented by the Wetzels was cross exan nation
of the Debtor* and submi ssion of Exhibits A and B, which all went
to the issue of good faith, or lack thereof. The Court therefore
finds that the Wetzels have failed to neet their burden of
persuasion with respect to their assertions that the schedul es
omtted assets and that the plan fails the chapter 7 Iiquidation

test. See In re Mendenhall, 54 B.R 44, 47 (Bankr. WD. Ar.

1985) (“[1]f 11 U.S.C. 8 1325 places any burden on the Debtor, it
is the burden of coming forward with evidence to rebut any
evi dence introduced in support of an objection by a creditor or

the Chapter 13 trustee.”) See also Robinson v. Tenantry (In re

Robi nson), 987 F.2d 665, 668 (10" Cir. 1993)(“Generally, a party

who refers to an issue in passing and fails to press it by

“‘Debtor’ s answers under cross exam nation conpletely
supported her contention that the di sbursenent of $43, 000 which
she used to purchase the condom nium was i ntended by her father
to be a gift to her, and that there was no basis for a clai m of
constructive trust.
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supporting it with pertinent authority, or by showng why it is
sound despite the |ack of supporting authority, forfeits the
point.”)(citation omtted).

The Court of Appeals for the Tenth G rcuit has adopted a
totality of the circunstances approach to the neaning of “good

faith” in section 1325(a)(3) of the Bankruptcy Code. Flygare v.

Boul den, 709 F.2d 1344, 1347 (10" Cir. 1983). The factors
listed by the Flygare court are:

(1) the anpbunt of the proposed paynents and t he anount
of the debtor’s surplus;

(2) the debtor’s enploynment history, ability to earn
and |ikelihood of future increases in inconeg;

(3) the probable or expected duration of the plan;

(4) the accuracy of the plan’s statenents of the debts,
expenses and percentage repaynment of unsecured debt and
whet her any i naccuracies are an attenpt to m slead the
court;

(5) the extent of preferential treatnent between

cl asses of creditors;

(6) the extent to which secured clains are nodified;
(7) the type of debt sought to be di scharged and

whet her any such debt is nondi schargeable in Chapter 7;
(8) the existence of special circunstances such as

i nordi nate nedi cal expenses;

(9) the frequency with which the debtor has sought
relief under the Bankruptcy Reform Act;

(10) the notivation and sincerity of the debtor in
seeking Chapter 13 relief; and

(11) the burden which the plan’s adm nistration woul d
pl ace upon the trustee.

ld. at 1347-48. The Court will address each factor in turn.
(1) The Debtor’s Schedules |I and J show di sposabl e i ncone of
$113.92 and the plan calls for nonthly paynents of $100. 00.

Debtor is, essentially, paying all disposable income. She
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(2)
(3)

(4)

(5)

(6)
(7)

has al so agreed to pay any tax refunds and dividends to the
trustee.

There was no evidence regarding this factor.

The plan’s duration is 36 nonths, with an option to extend
it to 60 nonths. “Absent sonme conpelling reason and as | ong
as debtors neet the requirenents of 8§ 1325, they should not
be forced to pay into a plan that extends beyond three

years.” \Washington Student Loan Guaranty Association v.

Porter (In re Porter), 102 B.R 773, 778 (9" Cir. B.AP
1989) .

There is no evidence that the plan or statenents are

i naccurate or that there was any attenpt to m slead the
Court. While the percentage dividend is not set forth in
the plan, the Court finds that $11,138.51 of clains have
been filed. Class 1 of the plan calls for attorney fees of
$900.00. The plan calls for paynents of at |east $3,600.00
It appears that this will result in a dividend of about 20%
The plan does not give preferential treatnent to any cl ass
of creditors. Furthernore, there is no classification of
unsecured creditors. See 11 U S. C. 8§ 1322(b)(1).

The plan does not nodify any secured cl ai ns.

The Wetzels argue that this elenment is dispositive. They
claimthat the debt owed to them woul d be nondi schar geabl e

under chapter 7 due to enbezzlenent or fraud. They also

Page -11-



cite to the timng of the Chapter 13 filing as evidence that
Debtor was filing only to avoid the determ nation of her
liability in the California suit. The Court disagrees that

this is dispositive. Enbezzlenent or fraud, even if proved,

woul d be only one factor to consider under Flygare. See

also Matter of Chaffin, 836 F.2d 215, 216 (5" G r

1988) (“The fact that [debtor] is invoking Chapter 13 to
obtai n di scharge of a debt previously held non-di schargeabl e
in Chapter 7 because it was incurred through fraud cannot,
as a matter of law, suffice to show bad faith.”) Conpare In
re Lilley, 91 F.3d 491, 496 (3¢ Cir. 1996):

It is therefore wholly inplausible that Congress

woul d hold that the type of conduct in which M.

Lilley admttedly engaged [tax fraud] is so

egregious as to warrant dism ssal of his petition,

but beni gn enough that the debt incurred as a

result of this conduct would be dischargeable if

no effort to dismss his petition were nade. .

We therefore join the Seventh, Ninth and Tenth

Circuits in holding that the good faith of Chapter

13 filings nust be assessed on a case-by-case

basis in light of the totality of the

ci rcumnst ances.

Even if this elenment were dispositive, the Court would
find in favor of the Debtor. The Debtor’s uncontradicted
testimony was that she had run out of noney, had credit card
debts, and was facing nounting | egal fees and |l egal costs
and sinply could not pay based on her salary. Wile it is

true that the timng of the filing my be viewed as an
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i ndication of bad faith, the Debtor sufficiently explained
that the California |lawsuit was at the point where it needed
cash to continue and she sinply did not have it.

(8) There was no evidence of any extraordinary circunstances,
ot her than the inmedi ate need of cash to continue funding
the lawsuit in California.

(9) The Debtor has not filed other bankruptcy petitions within
the last six years. See Voluntary petition.

(10) The Court finds that the Debtor’s notivation in filing the
bankruptcy was to obtain a discharge of her debts while
maki ng a best effort payment into her chapter 13 plan. The
pl an does not attenpt to determ ne property rights in the
assets referred to in the California Superior Court’s mnute
or der.

(11) The plan is a relatively sinple Chapter 13 plan and shoul d
pl ace no adm ni strative burden on the Chapter 13 Trust ee.

The Court finds that, under Flygare, the Debtor has proposed the

plan in good faith.

MOTI ON TO DI SM SS

The Motion to Dism ss alleges that the case was filed in bad
faith. The only evidence presented to the Court concerned the
al | eged prepetition fraudul ent behavior by Debtor. The Court of
Appeal s for the Tenth GCrcuit has adopted a “totality of
ci rcunst ances” approach to dism ssal of a Chapter 13 case. Ger
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v. Farners State Bank of Lucas, Kansas (In re Ger), 986 F.2d

1326, 1329 (10" Cir. 1993). Having reviewed the Flygare factors
in connection with confirmation, the Court also finds that the
Chapter 13 case was not filed in bad faith. Furthernore, the
Wet zel s | ack standing to seek dism ssal of the Chapter 13 case.

See In re Luna, Case 13-99-13304-SA, Meno OQpinion (Bankr. D. N.M

April 11, 2000). The Court will enter an Order denying the
Motion to Dismss.
CONCLUSI ON

The Court finds that the Wetzels |lack standing to object to
confirmation of the Debtor’s Chapter 13 plan because they failed
to file a proof of claim Even if they had standi ng, however,
the Court finds that the Debtor proposed her plan in good faith
as required by 11 U S.C. § 1325(a)(3) as interpreted by In re
Fl ygare. The Chapter 13 Trustee shall prepare an O der
Confirm ng Chapter 13 Plan that incorporates the Trustee's
agreenents with the Debtor within twenty days of the entry of
t hi s Menorandum Qpi nion. The Court also finds that neither the
Motion to Dismiss nor the Motion for Stay Relief are well taken

and will therefor enter Orders denying the notions.

\J‘.f ' %&%f pf..f\-._ﬁ_

T UL-I‘I
Honor abl e Janmes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel

parties.

Donal d D. Becker
PO Box 422
Al buquer que, NM 87103- 0422

El vin Kanter
P. O Box 25483
Al buquer que, NM 87125

Kelley L. Skehen, Trustee
309 Gold Avenue SW
Al buquer que, NM 87102- 3221

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608

%MLM‘_
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