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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
MARK WOL OSHUK,
Debt or . No. 7-00-10909 SS
CHARLES CURRAN,
Pl aintiff,
V. Adv. No. 00-1108 S

MARK WOL OSHUK,
Def endant .

MEMORANDUM OPI NI ON ON CROSS
MOTI ONS FOR SUMVARY JUDGVENT

This matter is before the Court on the Cross Mtion for
Sunmary Judgnent. Plaintiff is represented by his attorney
Larry Leshin. Defendant is represented by his attorney
Dougl as Booth. This is a core proceeding. 28 US.C 8§

157(b) (2)(1).

Plaintiff’s notion is based on the coll ateral estoppel
effect of a judgnment entered agai nst Defendant in an action in
the First Judicial District, Santa Fe, New Mexico
(“Judgnent”). Defendant’s notion is based on the effect of a
Stipulated Motion to Dismiss all clainm against Wl oshuk filed
in the same action after a settlement had been reached.

Al t hough both motions, mainly Plaintiff’s, ignore procedural
requi renments for establishing the factual record for a ruling
on a notion for summary judgnment, see NM LBR 7056-1 of the

Local Rules of the United States Bankruptcy Court for the



District of New Mexico (August 13, 1996), the Court will

nevert hel ess consider and rule on the nerits of the notions.

The Judgnent states, in relevant part:

This matter cones before the Court on the

Settl ement Agreenent between plaintiff Charles
Curran (“Curran”) and the Defendant Mark Wbl oshuk
(“Wbl oshuk™) the Court having reviewed the

Settl ement Agreenent, reviewed the pleadings, and
bei ng otherwise fully advised in the prem ses:

FI NDS:

5. Curran relied on Wl oshuk’ s m sl eadi ng or
fal se statenments resulting in econom c
har m

6. Wbl oshuk breached his fiduciary duty to
Curran and commtted fraud.

7. Judgnent shoul d be entered agai nst Wl oshuk
in the amount of $25,000.00 with interest
at 15% per annum

8. The Settl ement Agreenent between Curran and
Wbl oshuk provides that this Judgnent shal
only be filed in the event Wl oshuk
defaults on the terns contained in that
Agr eenent .

The Settl ement Agreenent referred to in the Judgnent provides,

in relevant part:

THI S SETTLEMENT AGREEMENT ... is entered into

by and between Charles Curran (“Curran”) and

Def endant Mar k Wol oshuk (“Wol oshuk™) .

RECI TALS

B. Curran seeks to collect damages from Wl oshuk
based on, but not limted to, Wl oshuk’s fraud and
breach of fiduciary duty.

C. Wl oshuk has disputed Curran’s cl ai ns.

E:. The Parties in this matter desire to enter into this

Settlement Agreenent to fully resolve and conprom se
their clainms and the di spute between them pursuant
to the ternms and conditions set forth bel ow
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AGREENENT

2. Stipul ated Judgnent. Concurrently with the filing
of this Settlenment Agreenent, Wl oshuk agrees to the
entry of a Stipulated Judgnment ... which Stipul ated
Judgnment will contain a Court finding that Wl oshuk
commtted fraud agai nst Curran and breached his
fiduciary duty to Curran.

8. No Admi ssion. By executing this Settl enent
Agreenent and Miutual Release, it is expressly
under st ood that neither Curran nor Wbl oshuk admt
any liability or fault.

Di scussi on

Federal Courts in New Mexico nmust give the sanme
preclusive effect to a judgnment as would a New Mexico court.

Fow er Brothers v. Young (ln re Younqg), 91 F.3d 1367, 1374

(10th Cir. 1996). See also Corzin v. Fordu (In re Fordu), 201

F.3d 693, 703 (6'" Cir. 1999):
When a federal court is asked to give preclusive
effect to a state court judgnent, the federal court
must apply the law of the state in which the prior
j udgnent was rendered in determ ning whether and to
what extent the prior judgnment should be given
preclusive effect in a federal action. (Citations
omtted.)
Therefore, this Court should | ook at the preclusive effect
that the New Mexico state court would give to the consent
j udgnment .
Under New Mexico |law, to invoke collateral estoppel a

party nmust establish four elenents: 1) sane parties or

privity, 2) subject matter of the two suits are different, 3)
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the ultimate facts or issues were actually litigated, and 4)

the i ssue was necessarily determ ned. Reeves v, Wnberly, 107

N.M 231, 233, 755 P.2d 75, 77 (Ct. App. 1988). In the case
of a consent judgnent?! the third element is generally not met.
“[S]ettlements and consent judgnents are not normally
considered fertile ground for issue preclusion.” State ex

rel. Martinez v. Kerr-MGee Corporation, 120 NM 118, 122,

898 P.2d 1256, 1260 (Ct. App.), cert. denied, 120 NNM 68, 898

P.2d 120 (1995). However, a consent judgment can, by its

terms, preclude an issue. Arizona v. California, 530 U.S.
392, 120 S.Ct. 2304, 2319 (2000) (“[S]ettlements ordinarily
occasion no issue preclusion (sonmetines called collateral
estoppel ), unless it is clear ... that the parties intend

their agreement to have such an effect.”) See also Fow er

Brothers, 93 F.3d at 1376 (Consent decrees are of a
contractual nature and their terns may alter the preclusive
effect.)

Havi ng reviewed the materials presented, the Court finds
that Plaintiff’s nmotion for summary judgment shoul d be deni ed.

First, there is no evidence that any facts or issues were

L' A “consent judgnent” is a negotiated agreenent between
the parties that is entered as a judgnent of the court. Pope
v. The Gap, Inc.,125 NNM 376, 383, 961 P.2d 1283, 1289 (Ct.
App. 1998).
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actually litigated or necessarily determ ned by the court.
Second, the Court cannot find fromthe |anguage of the
Judgnent or Settlenment Agreenent that the parties intended the
consent judgnment to have preclusive effect. The Judgnment does
have a finding that Wl oshuk breached his fiduciary duty to
Curran and commtted fraud, but the Settl enment Agreenment
itself recites that Wl oshuk disputes Curran’s clains and
expressly agrees that execution of the settlenment is not an
adm ssion of liability or fault. At best the Court finds the
docunment s anbi guous, suggesting that summary judgnment i s not
proper.

Wth regard to Defendant’s Mtion for summary judgnment,
Def endant relies on a portion of the underlying conplaint that
initiated the state court action. However, no copy of the
conplaint is attached to any of Defendant’s or Plaintiff’s
filings. 1In any event, the Court also finds that the filing
of a Stipulated Mdtion to Disniss, executed at approxi mately
the same time as the settlenment, should not, w thout
addi ti onal facts, have any preclusive effect.

The Court will enter an Order denying the Mtions for

Summary Judgnent .
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Honor abl e Janes S. Starzynski
United States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel
and parties.

Dougl as Boot h
1223 S. St. Francis Drive Ste C
Santa Fe, NM 87505-4053

Laurence M Leshin

PO Box 3326
Al buquer que, NM 87190
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