United States Bankruptcy Court
District of New Mexico

Document Verification

CaseTitle: Irvin Toya
Case Number: 00-16699
Chapter : 13

Judge Code: SA

First Meeting Location: Albuquerque
Reference Number: 13- 00-16699 - SA

Document Information

Number: 33

Description: Memorandum Opinion re: [14-1] Motion For Relief From Stay and to Lift Codebtor Stay
AsTo 1997 Dodge Ram 1500 by KeyBank USA, NA .

Size: 10 pages (22k)

Date 10/10/2001 | Date Filed: 10/10/2001 | Date Entered On Docket: 10/11/2001
Received: 02:23:59 PM

Court Digital Signature View History |

0568 1f e5 df e0 al 25 33 bc a3 3b 47 cedd 18 a9 b0 ce 38 1d e4 b2 01 b0 60 1f 10 7a 07 fb 4e €5 46
fa23 6d 53 f5 af 5¢ b4 68 3a4b 05 a0 20 3b b4 09 Oe 7d 45 4¢ 91 5f 2b Of f5 ef 8aal d3 c3 2b a2 db
b0 Ob b3 d7 44 73 f2 aa 89 14 3b 54 5f 02 99 32 a7 4 45 68 23 ¢4 59 69 92 94 4a 5d 13 2b 80 Oa 21
91 ec 1b 80 4d d1 26 ae 18 €5 87 29 21 7e ad 2b €6 29 45 85 44 9e b2 87 73 29 52

Filer Information

Submitted
By:
Comments.  Memorandum Opinion on Mation to Lift Automatic Stay and to Lift Codebtor Stay

Digital Signature: The Court'sdigital signatureis averifiable mathematical computation unique to this document and the
Court's private encryption key. This signature assures that any change to the document can be detected.

Verification: Thisformisverification of the status of the document identified above as of Wednesday, December 22, 2004.
If thisform is attached to the document identified above, it serves as an endorsed copy of the document.

Note: Any date shown aboveis current as of the date of this verification. Users are urged to review the official court docket
for a specific event to confirm information, such as entered on docket date for purposes of appeal. Any element of
information on thisform, except for the digital signature and the received date, is subject to change as changes may be
entered on the Court's official docket.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
| RVIN TOYA,
Debt or . No. 13-00-16699 SA

MEMORANDUM OPI NI ON ON
KEY BANK USA, N. A 's MOTION TO LIFT
AUTOVATI C STAY AND TO LI FT CODEBTOR STAY

This matter cane before the Court for hearing on a Mtion
to Lift Automatic Stay and to Lift Codebtor Stay (“Motion”)
filed by creditor Key Bank USA, N A (“Key Bank”) by its
attorney Wlliam R Kel eher. Debtor objected and appeared
t hrough his attorney Raynond Sandoval. Codebtor Katherine
Toya/ Chi nana! fil ed no response and did not attend the
hearing. This is a core proceeding. 28 U S.C 8§
157(b)(2) (G . The issue in this case involves the
interrel ati onship between conmmunity property | aw and
bankr upt cy.

The facts are substantially undi sputed? Debtor has a
non-filing spouse, Katherine Toya. The debtor listed as an
asset a 1997 Dodge, valued at $15,000 and secured to Key Bank,

whi ch was owed $22,000. Debtor’s Chapter 13 plan proposes to

!Debtor’s schedules list the codebtor as Katherine Toya;
the Motion and its notice refer to Katherine Chinana. The
Court assunmes that the same person is referred to.

2 The parties stipulated to submt the issue on the court
file and representations of counsel. To the extent this
Menmor andum Opinion fails to address any concern of a party,
they are free to request a hearing on remai ning issues.



val ue the Dodge at $15,000 and pay for it through the plan
with interest at 10% The plan is not yet confirnmed. Key
Bank filed the Motion seeking relief fromthe automatic stay
and codebtor stay. As grounds for the Mdttion, Key Bank
asserts that there is no equity in the vehicle and that it is
not adequately protected because debtor has not paid any
adequate protection paynents. |t also asserts that the
codebtor stay should be term nated because the plan does not
provide for full paynment of the debt, and that the Debtor’s
non-filing spouse is shown as the owner of the vehicle and
that therefore she received consideration for the claim
Debt or denies the allegations regarding the non-filing spouse.

DI SCUSSI ON

THE STAY MOTI ON

Section 362(d) of the Bankruptcy Code provides, in part:

On request of a party in interest and after notice
and a hearing, the court shall grant relief fromthe
stay provided under subsection (a) of this section

(1) for cause, including the | ack of adequate protection
of an interest in property of such party in interest;
[or]
(2) with respect to a stay of an act agai nst property ...
if—
(A) the debtor does not have an equity in such
property; and
(B) such property is not necessary to an effective
reorgani zati on.
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The Court finds that the automatic stay should not be
termnated with respect to the Debtor at this tinme. First,
this Court regularly signs Orders for Adequate Protection in
unconfirmed Chapter 13 cases that provide for paynent to the
secured creditor upon confirmation, conversion or dism ssal.
If the parties cannot agree on such an Order, including if Key
Bank has concerns about when the adequate protection paynents
wi Il begin, one or nore of the parties should request a
hearing and the Court will fix an anount for adequate
protection. Furthernore, confirmation of the plan in this
instance woul d presumably result in adequate protection. Cf.

Uni ted Savi ngs Associ ation of Texas v. Tinbers of |nwood

Forest Associates, Ltd., 484 U S. 365 (1988) (undersecured

claims and tine to confirmation). Confirmation was postponed
pending the Court’s ruling on the codebtor stay. Second, the
Court finds that there is no equity in the vehicle (value
$15,000 with debt $22,000), but cannot find that the vehicle
is not necessary to an effective reorganization. |If Key Bank
wi shes to present evidence on the necessity of the Dodge to
Debtor’s reorgani zation, it can request a hearing. In
sunmary, the Court will deny the Mdtion for Relief from
Automatic Stay wi thout prejudice to Key Bank seeking further

heari ngs.
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THE CODEBTOR STAY MOTI ON

Bankruptcy Code Section 1301 contains the codebtor stay:

(a) Except as provided in subsections (b) and (c) of
this section, after the order for relief under this
chapter, a creditor my not act, or comrence or
continue any civil action, to collect all or any
part of a consumer debt of the debtor from any
i ndividual that is |liable on such debt with the
debtor, or that secured such debt,
(c) On request of a party in interest and after
notice and a hearing, the court shall grant relief
fromthe stay provided by subsection (a) of this
section with respect to a creditor, to the extent
that -
(1) as between the debtor and the individual
protected under subsection (a) of this section,
such individual received the consideration for
the claimheld by such creditor;
(2) the plan filed by the debtor proposes not to
pay such claim or
(3) such creditor’s interest would be
irreparably harmed by continuation of the stay.

Key Bank all eges that Katherine Toya may have received
all of the consideration and that under Section 1301(c) (1) the
codebtor stay should be nodified. Debtor disputed this in his
obj ection. There is insufficient evidence to rule on these
grounds at this time; if Key Bank wi shes to present evidence
on this issue, it should request a hearing.

Debtor’ s plan does not propose to pay Key Bank’s claimin
full. The plan wites the truck down to its val ue, $15, 000,
| eavi ng an unsecured bal ance of approximtely $7, 000.
Therefore, under a plain reading of Section 1301(c)(2) the
codebt or stay should be term nated “to the extent that” the
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pl an does not pay the claim Key Bank presunmably should be
free to collect the $7,000 fromthe codebtor. See 1 Lundin,
Chapter 13 Bankruptcy (3¢ ed. 2000) § 88.1 at 88-1.

However, because New Mexico is a comunity property
state, there are additional considerations. The codebtor in
this case is a non-filing spouse. In New Mexico, assets
acquired during marriage are presuned to be conmunity

property. Stroshine v. Stroshine, 98 NM 742, 743, 652 P.2d

1193 (1982); § 40-3-12 NMSA 1978 (1999 Repl.). Debts incurred
during marriage are presuned to be conmunity debts.

Hunti ngton National Bank v. Sproul, 116 N.M 254, 258, 861

P.2d 935, 939 (1993); Swink v. Sunwest Bank (In re Fingado),

113 B.R 37, 42 (Bankr. D. N.M 1990). Incone earned by
ei ther spouse is presunmed to be community property. More v.
Moore, 71 N.M 495, 499, 379 P.2d 784 (1963).

Bankruptcy Code section 1306 defines property of a

chapter 13 estate:
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(a) Property of the estate includes, in addition to
the property specified in section 5413 of this title
(1) all property of the kind specified in
such section that the debtor acquires after

t he commencenent of the case ... and
(2) earnings from services perforned by the
debtor after the commencenent of the case

I n New Mexi co, when one spouse files a bankruptcy, al
conmmunity assets beconme property of the bankruptcy estate. 11

US C 8 541(a)(2); Mdi Misic Center, Inc. v. Smth (In re

Smith), 140 B.R 904, 907 (Bankr. D. N.M 1992); Fingado, 113
B.R at 39. And, postpetition earnings by the debtor becone

property of the estate. 11 U S.C. 8§ 1306(a)(2); ln re Suarez,

149 B.R 193, 195 (Bankr. D. NNM 1993).

The issue the Court nust decide is whether post-petition
earnings from services perforned by a non-filing spouse in a
conmunity property state becone property of the debtor’s
bankruptcy estate. |If they do not, then Key Bank coul d pursue
its codebtor relief directly agai nst Katherine Toya and her

post-petition wages. |If they do, then the automatic stay

3 Section 541 provides that the estate contains, with few
exceptions, all legal or equitable interests of the debtor in
property as of the commencenent of the case as well as al
interests of the debtor and the debtor’s spouse in community
property as of the commencenent of the case that is under the
sol e, equal, or joint managenment and control of the debtor or
l'iable for an all owabl e claimagainst the debtor, or for both
an al |l owabl e cl ai m agai nst the debtor and the debtor’s spouse,
to the extent so |liable.
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provi si ons woul d prevent Key Bank from pursuing the codebtor’s
post-petition wages. In either event, if “both spouses
contracted or incurred the debt” Katherine Toya's separate
property may be liable to satisfy Key Bank’s claim Section
40-3-11 NVBA 1978 (1999 Repl.)

In Moen v. Hull (In re Hull), 251 B.R 726, 732 (9" Cir.

B. A.P. 2000), the Bankruptcy Court found that the clear

| anguage of 8§ 1306(a)(2) did not enconpass services perfornmed
by a spouse. The Ninth Circuit Bankruptcy Appell ate Panel
specifically avoided this issue: “W need not address property
of the estate further.” [d. at 732. That court instead
focused on “whether Hull’s community property interest in the
i ncome of his non-debtor spouse is part of Hull’s ‘disposable
inconme.’” 1d. The court found that under Washington’'s
community property |aw a husband had a one-half interest in a
wife's income, and that this anticipated future inconme stream
must be considered in determ ning disposable inconme. 1d. at
733. No matter how the court characterized its ruling, the
case probably stands for the proposition that, in Washington,
at least one-half of a non-filing spouse’s post-petition

earnings are property of a chapter 13 estate.
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The only other case on point the Court |located* was In re
Reiter, 126 B.R. 961 (Bankr. WD. Tx. 1991). The Texas court
noted that 8 1306(a)(2) did not apply because the earnings in
guestion were not from services performed by the debtor. 1d.
at 965. The Court did find, however, that the debtor
“acquired” her spouse’s post-petition income under Section
1306(a) (1), because this income would have been liable for
claims pursuant to Section 541(a)(2)(B). 1d. This Court
agrees with this reasoning.

The Court finds additional support for this result in the
di scharge | anguage. |f all paynments are nmade, Chapter 13
ultimtely results in a discharge. 11 U S.C. § 1328. Section
524 describes the effect of that discharge. Section 524(a)(3)

applies in community clainms cases.® “A discharge of the debts

41 Lundin, Chapter 13 Bankruptcy (379 ed. 2000) § 46.1 at
46-2-3 states “A nonfiling spouse’ s postpetition earnings are
not property of the Chapter 13 estate and are not protected by
the automatic stay notwi thstanding that the nonfiling spouse’s
income may be essential to funding the debtor’s Chapter 13
plan.” and cites Goldsby v. United States (In re Goldsby), 135
B.R 611 (Bankr. E.D. Ark. 1992). Arkansas is not a community
property state, however. |d. at 614.

°> That portion of the statute provides in relevant part as
fol | ows:

“A discharge in a case under this title —

(3) operates as an injunction against the commencenent or
continuance of an action, the enploynent of process, or an
act, to collect or recover from or offset against, property
of the debtor of the kind specified in section 541(a)(2) of
this title that is acquired after the commencenent of the
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t hen includes community clainms and prohibits creditors from
proceedi ng agai nst community property acquired after the

petition was filed even as against the nondebtor spouse.”

Smith, 140 B.R at 907 (enphasis added). See also Burman V.

Homan (In re Homan) 112 B.R 356, 360 (9" Cir. B.A P

1990) (Section 524(a)(3) protects after-acquired community
property fromcollection efforts by those creditors that held

al l owabl e community clains.); In re Karber, 25 B.R 9, 12

(Bankr. N.D. Tx. 1982) (Creditors of either spouse hol ding
community clainm on the date of bankruptcy are barred from
asserting those clains against after acquired community
property.) The discharge, which prohibits collection from
conmunity property acquired after the filing of the petition
does not beconme effective until its issuance, usually at the
end of the case. Therefore, the automatic stay nust protect
the community property fromthe time of the petition, to
preserve the benefit of the discharge. |If the automatic stay
and codebtor stay did not apply, a community creditor could
proceed to collect the non-debtor’s wages during the life of
the chapter 13 plan, usually three to five years,
substantially reducing or elinmnating the value of the

di scharge as to conmunity cl ai ns.

case, on account of any allowable comunity claim...”
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For these reasons, the Court finds that the codebtor stay
shoul d be nodified to the extent of all anpunts due in excess
of $15, 000, provided, however, that Key Bank take no action to
collect this debt from post-petition earnings of the codebtor

as long as she remains married to the debtor.

L]

/45,
55

Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that on October 10, 2001, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

WIlliamP. Gordon
2501 Yal e SE #204
Al buquer que, NM 87106

WIlliam R Kel eher
P. O Box 2168
Al buquer que, NM 87103-2168

Kell ey L. Skehen

309 Gold Avenue SW

Al buquer que, NM 87102- 608

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103-0608
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