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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
CLARK CO., | NC.
Debt or . No. 11-00-16957 SA

VEMORANDUM OPI NI ON

This matter is before the Court on the Debtor's Mdtion to
Det erm ne Controversy Regarding Distribution of Liquidation
Proceeds (doc 125). Clark Co., Inc. ("Debtor") appears
through its attorney Walter L. Reardon, Jr. Creditor Charles
Haygood ("Haygood") appears through his attorney George D.

G ddens. The parties submtted stipulated facts (doc 130) and
briefs (docs 131, 132). Having reviewed the materials
submtted, the Court issues this Menorandum Opinion. This is
a core proceeding. 28 U S.C. §8 157(b)(2)(A) and (K)

The issue is whether the Debtor, as a debtor in
possessi on exercising the powers of a trustee pursuant to 8
1107(a), can use the trustee’'s 8 544 strong arm powers to
force Haygood, a junior secured creditor, to marshal in order
to nmake a fund avail able for paynment of unsecured clainms. The
Court concludes that neither the marshaling doctrine or the
Code permt that result in this case.

Debt or owned real estate and personal property
(equi pnent) subject to the cross collateralized liens of Wells

Fargo. Creditor Haygood had a second lien on the real estate



froma recorded transcript of judgment but no lien on the

personal property. Debtor liquidated its assets. The

personal property was sold first and all proceeds were paid to

Wells Fargo. Sone tine later the real property was sold,

payi ng off the remai nder of the Wells Fargo debt and | eaving a

sum t hat was substantial but not sufficient to pay Haygood’' s

secured claimin full. The issue presented by the parties is

whet her Wells Fargo should be deened to have collected from
the real estate first, thereby, at Haygood's cost, freeing up
sone equity in the personal property that would be payable to

Debtor's unsecured creditors.

EACTS

The parties stipulated to a set of facts, which are included

in the follow ng findings:

1. The |iquidation of Debtor's assets has been conpl et ed.

2. The Wells Fargo equi pment and real estate | oans were
cross-col lateralized. WlIls Fargo has been paid in full
and, under any argunent advanced by any party, renmins
fully paid.

3. DoveBi d conducted an auction of Debtor's equi pnment that
resulted in proceeds of $136,661.07 to the estate. The

sale report is attached to docket 126. The auction was
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conducted on January 15, 2003 and all proceeds were

di stri buted by February 25, 2003.

The auction proceeds were applied to the | oans of Wells
Fargo as foll ows:

$3, 806.58 | egal expense

$1,841.14 real estate appraisal

$1, 849. 26 environnental cleanup cost

$34, 659. 17 payoff of equi pnment | oan
$94, 504. 92 bal ance applied to real estate | oan.

®aoo

The sale of Debtor's real estate closed on March 7, 20083.
A copy of the closing statenent is attached to docket
126.

According to the closing statenment, the gross anmpunt due
sell er was $685, 000. 00, applied as foll ows:

$57,607.83 in closing costs

$1,500.00 in cleanup costs

$1,010.64 in property taxes

$279,256.99 to pay Wells Fargo's claimin full
$345, 624. 54 bal ance applied to the secured cl ai m of
Haygood on his transcript of judgnent.

®aoo

The paynent to Haygood left himw th an unsecured claim
of $803, 040. 76.

A di spute has arisen between Haygood and t he Debt or
regardi ng application of the proceeds.

The dispute is outlined in the Modtion to Determ ne
Controversy and invol ves the method of application or

al l ocati on of proceeds to Wells Fargo's | oans. For the
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pur pose of this notion, Debtor does not take issue with
the collection costs applied by Wells Fargo on the sale
of the equipment. The anpunt in dispute is the
$94,504.92 fromthe proceeds of the equi pnent sale
applied to the Wells Fargo real estate |oan.

10. The issue is whether up to $94,504.92 should be avail able
for distribution to unsecured creditors which includes
t he unsecured cl ai m of Charl es Haygood which has a
bal ance of $803, 040. 76.

11. By virtue of the size of his unsecured claim Haygood
woul d recei ve about 85% of any distribution to unsecured
creditors.?

CONCLUSI ONS OF LAW

! The Liquidation Committee received a refund of
$15,853.93 from NC Venture, LP, a secured creditor, based upon
an over paynent by DoveBid. These funds are presently in M.
Reardon's trust account. Had the auctioneer not overpaid NC
Venture, LP, an additional $15,883.93 would have been paid to
Wells Fargo and applied to the Wells Fargo real estate |oan.
The nmenbers of the Liquidation Commttee, M. Haygood and M.
Cl ark, have reached an agreenent to withhold distribution of
the funds received from NC Venture and $15, 000. 00 of the funds
received fromthe proceeds of sale of the real estate until
the Court determ nes the controversy regarding the marshaling
of liens issue. The parties attached two spreadsheets show ng
the effect of marshaling on the distribution to the unsecured
creditors. These spreadsheets attached to the stipulated facts
assune that the $15,000.00 has been applied to the remmining
cl ai m of Haygood.
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1. New Mexico | aw recogni zes the doctrine of marshaling of

assets. Seasons, Inc. v. Atwell, 86 N M 751, 755, 527 P.2d

792, 796 (1974):

Marshaling is an equitable principle under which
assets of a debtor are arranged to protect the
rights of two or nore conpeting creditors. It is
also referred to as the two-funds doctrine and is
often applied in situations where one creditor has a
claimto two or nore funds, and another has a claim
upon one of the funds only, the one having a claim
upon two funds being required to ook first to the
fund to which he has the exclusive right. Its
purpose is to protect junior |ienholders.

(Citations omtted.) Marshaling is applied only when it can
be equitably fashioned as to all of the parties. Meyer v.

United States, 375 U.S. 233, 237 (1963).

2. Well's Fargo had cross collateralizing |iens on both the
equi pnent and real estate.

3. Haygood had a lien only on the real estate by virtue of
his transcript of judgnent. This lien is second in priority,
behi nd Wells Fargo.

4. The Court concludes that Debtor should not be able to use
§ 544 as if it were a secured creditor at |east where, as
here, the requested marshaling would result in a nore senior
secured creditor being paid |l ess than that nore senior secured
creditor woul d otherw se receive.

5. Al t hough there are sone cases that permt this type of

marshaling, e.g.., Inre Wlnmt Mning Co., 167 B.R 806, 812
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(Bankr. WD. Pa. 1994)(allowi ng trustee to prevent previously
secured junior creditor from marshaling assets solely for its

benefit), the Court agrees with the reasoning of Canal Nat']l

Bank v. Larry's Equipnent Service, Inc. (Iln re Larry's

Equi pnment Service), 23 B.R 132, 134 (Bankr. D. Me. 1982):

Marshaling is not equitable if applied for the

benefit of a trustee to the detrinment of a secured

and properly perfected junior lien creditor. To

permt marshaling in the manner sought by the

trustee, in this case, would frustrate the objective

of the Bankruptcy Code and conflict with the

doctrine itself by prejudicing the rights of a

superior class of creditors.
That is, the Court finds that the type of marshali ng suggested
by the Debtor in this case would inproperly prejudi ce Haygood
who holds a lien senior to the Debtor and junior only to Wells
Fargo’s lien. Sinply put, marshaling in this instance would
provide a fund to pay unsecured clainms by permanently reducing
Haygood’' s recovery on Haygood’'s perfected secured clai mand

| eavi ng Haygood with a | arger unsecured claim See also

Federal Land Bank of Colunmbia v. Tidwell (In re MEIwaney), 40

B.R 66, 70-71 (Bankr. M D. Ga. 1984)(allowing trustee to
i nvoke marshaling would frustrate the Code's policy by
enriching unsecured creditors over secured creditors); Mirdock

V. Security State Bank of Harlem (Iln re Murdock), 134 B. R

417, 423 (Bankr. D. Mont. 1991)(trustee cannot defeat a
perfected junior lien by marshaling).
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6. No one has argued that Haygood' s cl aim should be
equi tably subordi nated, see 8 510(c), so that there is no
basis for a reordering of the Code priorities for paynment of
cl ai ms.
“Qut si de bankruptcy, secured creditors hold a
position superior to unsecured creditors. Under the
Bankruptcy Code, the secured clains in a Chapter 7

case are recognized first.”

In re McElwaney, 40 B.R at 70.? This reasoning would be

appl i cabl e whet her the debtor-in-possession/trustee is treated
as a secured creditor by virtue of the strong-arm powers (8§
544) or sinply as an unsecured creditor. The fact that
Haygood woul d recei ve about 85% of any distribution on
unsecured clainms does not justify an otherw se inproper taking
of his property or constitute a de mnims reduction of his
i nterest.
7. [ Marshal ing’ s] purpose is to prevent the

arbitrary action of a senior lienor from

destroying the rights of a junior |ienor or

a creditor having | ess security. It deals

with the rights of all who have an interest

in the property involved and is applied

only when it can be equitably fashioned as

to all of the parties.

Mever v. United States, 375 U. S. at 237. There has been no

arbitrary action by either senior |ienholder, particularly

2 The chapter 7 payment priorities are equally applicable
in this chapter 11 case.
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Haygood. And even though the unsecured creditors are not
receiving the additional funds, they have suffered no |egal
prejudi ce because they, having not bargained for any security,

have no equity equal to Haygood's. 1n re Robert E. Derecktor

of Rhode Island, Inc., 150 B.R 296, 299-301 (Bankr. D.R. I

1993). Accord, Inre Gbson Goup, Inc., 151 B.R 133, 135

(Bankr. S.D. Ohio 1993) (“It is not appropriate for a party,
asserting a valid security interest to be defeated in its
expectations by a creditor, or creditors, having no such
interest,” following Chio law). Indeed, if anything, Haygood
woul d presumably be entitled to require Wells Fargo to marshal
if it had not done so already. 1d.

8. G ven the foregoing analysis, the Court need not address
the issue of whether a trustee even has standing to raise the

mar shal i ng argunment. See Modses Lachman, Marshaling Assets in

Bankruptcy: Recent |Innovations in the Doctrine, 6 Cardozo Law

Revi ew 671, 675-77 (1985) (suggesting that trustee as
representative of unsecured creditors does not have standing

to raise marshaling argunent).

CONCLUSI ON

For purposes of the bankruptcy case, therefore, Wells
Fargo should be deened to have been paid the full proceeds of

t he personal property with the remainder of its debt satisfied
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by the real estate proceeds. Haygood's transcript of judgment
shoul d then be paid the remaining net proceeds fromthe real
property, including the $30,883.93 currently held in M.
Reardon’s trust account.

Haygood’ s counsel shall submt an order in conformty

with this Opinion within ten days.

S

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that on January 22, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

Walter L Reardon, Jr
3733 Eubank Bl vd NE
Al buquer que, NM 87111- 3536
George D G ddens, Jr

10400 Acadeny Rd NE Ste 350
Al buquer que, NM 87111-1229
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Page - 9-



