United States Bankruptcy Court
District of New Mexico

Document Verification

CaseTitle: Furr's Super markets, Inc.

Case Number: 01-10779
Chapter : 7
Judge Code: SA

First Meeting Location: Albuquerque
Reference Number: 7-01-10779 - SA

Document Information

Number: 679

Description: Findings of Fact and Conclusions of Law by Re: [17-1] Application To Employ Skadden,
Arps, Sate, Meagher & Flom LLP and affiliated practice entities as Generd Bankruptcy
Counsdl by Furr's Supermarkets, Inc. .

Size: 48 pages (137k)

Date 06/27/2001 | Date Filed: 06/27/2001 | Date Entered On Docket: 06/28/2001
Received: 03:01:39 PM

Court Digital Signature View History |

7c ef 9a26 a2 a6 3f al 00 81 ab 49 4c fb al a8 42 c0 ¢6 63 97 24 68 9ab6 79 13 ¢8 32 02 1b 37 69
d8 8a 94 2f 99 08 67 1b 33 c1 b5 5f 61 b6 f4 69 07 f8 8d 97 12 b7 8f 70 3e 38 a6 44 Oa af bb 24 95 ea
€2 9b 46 46 81 af 9d 17 81 be d6 43 Oc d8 ba db 42 41 24 4f dc f4 b6 a7 54 12 89 40 26 7f €3 ba Of c3
a8 1b Of ab 8a 56 6b 85 4f f5 b9 3b 1f 57 09 7e c7 67 Oe f3 14 eb 36 01 22 €2 b3

Filer Information

Submitted

By:

Comments.  Findings of Fact and Conclusions of Law and Memorandum Opinion Concerning
Debtor's Employment Applications for Skadden, Arps, Slate, Meagher & Flom as
Chapter 11 Counsel for the Estate and PriceWaterhousehCoopers as Financial
Consultants for the Edtate

Digital Signature: The Court'sdigital signature is averifiable mathematical computation unique to this document and the
Court's private encryption key. This signature assures that any change to the document can be detected.

Verification: Thisformisverification of the status of the document identified above as of Wednesday, December 22, 2004.
If thisform is attached to the document identified above, it serves as an endorsed copy of the document.

Note: Any date shown aboveis current as of the date of this verification. Users are urged to review the official court docket
for aspecific event to confirm information, such as entered on docket date for purposes of appeal. Any element of
information on thisform, except for the digital signature and the received date, is subject to change as changes may be



entered on the Court's official docket.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURRS SUPERMARKETS, | NC.
Debt or . No. 11-01-10779 SA

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND MEMORANDUM OPI NI ON CONCERNI NG
DEBTOR' S EMPLOYMENT APPLI CATI ONS FOR
SKADDEN, ARPS, SLATE, MEAGHER & FLOM
AS CHAPTER 11 COUNSEL FOR THE ESTATE AND
PRI CEWATERHOUSECOOPERS AS FI NANCI AL
CONSULTANTS FOR THE ESTATE

On February 8, 2001, Furr’s Supermarkets, Inc. (“Debtor
in possession” or “Debtor”) filed its chapter 11 petition. As
part of its “First Day Mtions”, the Debtor in Possession
filed an application to enploy Skadden, Arps, Slate, Meagher &
Flom LLP and its affiliated |aw practice entities (“Skadden”)
as its general bankruptcy counsel, and Pricewater houseCoopers
(“PwC’) as its Chapter 11 financial consultant. The Skadden
Application (doc. 17) was supported by the Initial Declaration
of Richard Levin (doc. 18) and the PwC application (doc. 15)
by the Declaration of Loretta Cross (doc. 16). At the hearing
on the First Day Motions on February 8, the Court informed al
parties that it would not enter any interim or pernmanent
enpl oynent orders that day, but would do so only after final
heari ngs on any objections that mght be filed to the
applications. The Court also stated that, if an application

wer e approved, the order would be effective retroactively to



the date of the filing of the application, or “post facto”?,

t hus acconplishing the sane goal as entering an enpl oynent
order on the date of the application subject to revoking the
order if the Court were to determne at a |later date that the
application in question should not have been granted to begin

w th. Conpare In re Sinclair, No 7-94-12905 MS, United States

Bankruptcy Court, District of New Mexico, Menorandum Opi ni on
and Order Revoking Order Approving Enpl oynent of Speci al
Counsel and Denying Motion for Expedited Approval of
Enpl oynent as Special Counsel filed April 29, 1998 (docs. 191
and 190 respectively).?

Both the United States Trustee's Ofice (“UST”) and the
Official Unsecured Creditors Committee (“UCC or “Commttee”)
obj ected to Skadden’s enpl oynment, although only the UST

objected to the rates sought by Skadden.® And the UST

' F/k/a “nunc pro tunc.” See In re Albrecht, 233 F.3d
1258, 1260 n. 4 (10" Cir. 2000).

2 The Court also stated that, if enploynent were approved,
the rates for out-of-state counsel would not be limted to
| ocal rates. The Court nmade no conmmitnent at that tinme to
approve any enpl oynent.

8 Orders approving the enpl oynent of Jacobvitz, Thuma &
Wal ker as (local) co-counsel for the Debtor, with a top rate
of $175.00 per hour, of Davis and Pierce, P.C as (local) co-
counsel for the UCC, with a top rate of $275.00 per hour, and
of Pepper Hamilton, LLP as counsel for the UCC, with a top
rate of $450 per hour, were all approved w thout objection
fromany party. Docs. 262, 327 and 357 respectively.
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obj ected to the proposed terns of the enpl oynment of PwC and
the proposed rates. The UST and PwC resol ved their
di fferences about the terns of the enploynent, so that the
remai ning i ssue with respect to that application is only as to
rates.

On April 20, the Court conducted an evidentiary hearing
on the applications and the objections thereto. On April 26,
the Court faxed a letter to counsel stating that it would
approve the enploynent of both firnms subject to certain
conditions stated in the letter4 wth the prom se that the
Court would enter a formal order and menorandum opi ni on as
soon thereafter as reasonably possible. This is the prom sed
menor andum opi nion.> The Court, having reviewed the PwC
application and the papers filed for and against it, has
satisfied itself that the UST filed legitimte objections to
the original proposed terns of enploynent, and that the
obj ecti ons have been appropriately resolved, other than the
i ssue of rates. Therefore the discussion in this menmrandum

about 8327 issues is |imted to the Skadden enpl oynent.

4 The court also sent a second letter, doc. 411, which it
subsequently “w thdrew’ follow ng a hearing that stretched
over two days. See mnutes of May 9, 2001 hearing. Doc. 438.

> This menmorandum constitutes findings of fact and
concl usions of |aw pursuant to Rule 7052 of the Federal Rules
of Bankruptcy Procedure.
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The Debtor is a regional supernmarket chain, with
operations in New Mexico and West Texas. At the start of this
case, the Debtor operated 71 stores (now down to 66), and
enpl oyed about 4,900 individuals. |Its filing resulted in what
is to date apparently the |largest Chapter 11 case in this
jurisdiction. The parties concede, tacitly or otherw se, that
no local firns have the resources to serve as primary counsel
or financial consultant for the estate.

The primary objection to Skadden’s enploynent is that it
previously represented, and still represents, the holders of a
| arge percentage of the equity of the Debtor, the hol ders of
much of the prepetition and postpetition secured debt of the
Debtor, and some of the hol ders of unsecured clai ns agai nst
the Debtor. A second objection is that Skadden received a
prepetition preferential transfer (11 U S.C. 8547) fromthe
Debtor. And the UST argues that this is not a case that
justifies rates as high as the Debtor proposes to pay Skadden.
Skadden responds in summary that it has not represented and is
not representing any of the clains holders on any natter
having to do with this case, that it is willing to give the
estate a postpetition credit for the amount of the alleged
preference, and that the proposed rates are in line with what

it and other firnms are charging in other jurisdictions and
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that these rates are what the Debtor was paying prior to the
filing of the petition. The objections and responses are
di scussed in nore detail bel ow

In maki ng this decision, the Court has reviewed the
Skadden application, the three supporting decl arations by
Ri chard Levin, the supporting declarations by M. Mrtensen
and M. Jacobvitz respectively, and the objections and
suppl enmental objections, and the PwC application, the three
supporting declarations by Loretta Cross, the objection and
suppl enental objection thereto, and all the briefs. The Court
has al so reviewed its chanmber’s notes of the hearing testinony
and the volum nous exhibits submtted by the parties.

Di scussi on of the Skadden Enpl oynent

The question is whether Skadden’s enpl oynent neets the
requi renents of 8327, which incorporates 8101(14):°

Section 327(a) requires that professionals enployed by
t he Debtor as debtor in possession “not hold or represent an
interest adverse to the estate” and that they be

“di sinterested persons”.

6 Section 1107(b) provides that notw thstandi ng section
327(a), “a person is not disqualified for enploynment under
section 327...by a debtor in possession solely because of such
person’s enpl oyment by or representation of the debtor before
t he commencenent of the case.” No one has argued that
Skadden’s prior representation of the Debtor is a
di squalifying factor.
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Section 101(14)(E) defines “disinterested person” in
rel evant part as a “person that — does not have an interest
materially adverse to the interest of the estate or of any
class of creditors or equity security holders...for
any...reason.”’

Section 327(c) provides that a person is not disqualified
for enployment under 8327 “solely because of such person’s
enpl oynment by or representation of a creditor, unless there is
obj ection by another creditor or the United States trustee, in
whi ch case the court shall disapprove such enploynent if there
is an actual conflict of interest.”

The burden of establishing that Skadden is not

disqualified falls on the Debtor. |nterwest Business

Equi pnent, Inc. v. United States Trustee (In re |nterwest

Busi ness Equi pnment, Inc.), 23 F.3d 311, 318 (10" Cir. 1994);

conpare In re Kliegl Bros. Universal Electric Stage Lighting

Co., Inc., 189 B.R 874, 880 (Bankr. E.D.N. Y. 1995) (burden is

on objecting creditor or UST to prove a conflict of interest
under 8327(c)). And a show ng that Skadden is not

disqualified fromrepresenting the Debtor by virtue of 8327(c)

" No one has argued that any of the other subdivisions of
8§101(14) apply to Skadden, although the Court has determ ned
t hat Skadden’s wai ver of any prepetition clainms against the
estate renoves it fromthe category of being a “creditor” in
violation of 8101(14)(A). See bel ow at 8-9.
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is by itself not sufficient to show that Skadden is not
di squalified under 8327(a). Interwest, 23 F.3d at 316.

The requirenments of subsection (a) are threshold
requirenents to be net even if subsection (c) is

i nplicated. Subsection (c) addresses the situation
where dual representation of the trustee and a
creditor is the sole reason advanced for

di squalification and the professional is otherw se
qual i fied;..

W nship v. Cook (In re Cook), 223 B.R 782, 790 (10" Cir

B.A. P. 1998).

1. Potential Preferential Transfer

I n Decenber 2000, Skadden represented the Debtor in
securing additional financing froma group of secured | enders.
On Decenber 29, 2000, Skadden invoiced the Debtor in the
anount of $230, 000 for nmost of the work done. The Debtor paid
$100, 000 on that bill on January 9, 2001. On February 2, the
Debtor wire-transferred to Skadden $250, 000, conprised of the
remai ni ng $130, 000 plus $120,000. The latter sum was i ntended
as a retainer to pay Skadden to prepare a chapter 11 filing
for the Debtor on an energency basis. No one disputes that the
$120, 000 was conpletely used up by the date of the filing on
February 8; in fact, the evidence is undisputed that the val ue
of the time and expenses incurred February 2 - 7 in preparing
the filing equaled at | east $189,000. The question is whether

some or all of the $130,000 portion of the February 2, 2001
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payment constituted a preferential transfer, and if so,

whet her any of the defenses of 8547(c) precluded the need for
Skadden to return sonme or all of the $130,000 to the estate.
Al t hough Skadden argued in its Reply Brief that the $130, 000
was paid within the ordinary course of business as pernmtted
by 8547(c)(2), it also tendered a postpetition credit to the
estate of $61,000.8 Reply Brief at 10. (Doc. 382) At the
hearing, M. Levin also testified not only that Skadden woul d
credit the $61, 000, but also that Skadden would credit the
full $130,000 if required to do so. The Court has taken these
offers to mean that Skadden woul d not assert any cl ai m agai nst

the estate for the anmpbunt of the funds credited.?®

8 $250, 000 (February 2 wire transfer) - $189, 000 (February
2 - 7 cost of filing preparation) = $61,000. This figure is
approxi mate, and in fact at a hearing on April 30, 2001
Skadden informed the Court, the UCC and the UST that there
were sone relatively mnor additional charges for tinme and
expendi tures incurred during the six-day preparation period
whi ch shoul d be added to the approxi mate $189, 000 fi gure,
t hereby reducing the approxi mate $61,000 credit to the estate.
Nothing in this decision is intended to preclude Skadden from
proving up the additional charges, or the UST or the UCC from
contesting any of the $189, 000+ worth of charges or otherw se
exam ning the Debtor’s transactions with its attorneys as
permtted by 8§329.

® Skadden al so wote off about $187,000 of other
prepetition bills owed by the Debtor, plus additional anmpunts
fromthe Decenber refinancing work that did not make it into
t he Decenber 29, 2000 invoice.
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At the hearing, M. Levin testified, under cross
exam nation from UCC counsel, that the $130,000 constituted a
payment on the antecedent debt invoiced Decenber 29, and that
t he paynment nmet other requirenments of 8547(b). However, he
refused to concede that the $130, 000 was a preferenti al
transfer. And, as noted above, Skadden argues that the
$189, 000 i ncurred February 2 - 7 constituted “new val ue” as
provi ded by 8547(c)(4). The Court is therefore satisfied that
M. Levin's testinony on April 20 did not constitute a
concessi on by Skadden that the entire $130,000 was a
preferential transfer which nust be returned or credited in
its entirety.

The Court does concl ude, however, that Skadden shoul d
credit the estate for $61,000 on its postpetition billing, as
it has offered to do. Doing so will in effect treat the
entire $250,000 February 2 wire transfer as a retainer for the
prepetition preparation and a retainer for postpetition
services, a perm ssible procedure.® NMore inportant, it wll
renove even the suggestion that Skadden has a prepetition
cl ai m agai nst the estate which would nake it adverse to the

est at e. United States Trustee v. First Jersey Securities,

10 At the April 30 hearing, Skadden offered to treat the
entire $250, 000 received on February 2, 2001 as a retainer for
work to be done for the Debtor from February 2 forward.
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Inc. (In re First Jersey Securities, Inc.), 180 F.3d 504, 5009,

512 (3" Cir. 1999) (preferential transfer constitutes actua
conflict of interest mandating disqualification unless paynent

is made in the ordinary course of business); In re Roberts, 46

B.R 815, 849 (Bankr. D. Ut. 1985), aff’'d in relevant part and

rev'd and remanded in part on other grounds, 75 B.R 402 (D.

Utah 1987)(law firmthat is owed fees on petition date for
wor k not done in contenplation of bankruptcy filing has

interest adverse to estate); see, e.qg., Sholer v. Bank of

Al buquerque (In re Gallegos), 68 B.R 584, 586 (Bankr. D.N. M
1986) (attorney for debtor in possession who held claim

agai nst estate secured by lien on estate’s liquor license had
an interest adverse to the estate within the nmeaning of 8327).
By so ruling, the Court is effectively adjudicating the
preferential transfer dispute w thout anal yzi ng whet her
Skadden’ s ordi nary course of business defense is valid,

t hereby resolving also the question of whether it is
appropriate or even possible, under 8327, to sinultaneously
represent the estate while engaging in a di spute about whether
a preferential transfer had occurred. |In other words,
Skadden’ s tender of the $61, 000 postpetition credit means that
the Court does not have to analyze the procedure of those

cases whi ch appear to conbine preferential transfer and
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enpl oynment litigation in one adjudication. See, e.qg. First

Jersey Securities, Inc., 180 F.3d at 512-14.1

As not ed above, Section 327(a) requires in part that
pr of essi onal s enpl oyed by the Debtor as debtor in possession
“not hold or represent an interest adverse to the estate”.
Wth the waiver of any prepetition claimagainst the estate
and the treatnment of the $61,000 as a retainer for
postpetition billings to the estate, Skadden does not “hold...
an interest adverse to the estate” nor, as required by
8101(14)(A) and (E) respectively, is it a creditor of the
estate or “have an interest materially adverse to the interest

of the estate or of any class of creditors or equity security

holders....” See In re BH&P, Inc., 949 F.2d 1300, 1310 and n.

12 (379 Cir. 1991); Bank Brussells Lanmbert v. Coan (In re

Arochem Corporation), 176 F.3d 610, 628-30 (2" Cir. 1999)

(citing BH&P). '?

1 Of course, there is inevitably sone adjudication of the
preferential transfer issue inherent in any enploynent
decision. Even in a case when there has been no transfer, the
mere fact that a court assures itself that there has been no
transfer constitutes a determ nation of the issue.

2 This Court agrees with the opinion of the First Circuit
inlnre Martin, 817 F.2d 175 (1st Cir. 1987) that the
requi renents of 8327(a) that counsel (1) not *“hold...an
interest adverse to the estate” and (2) “not have an interest

materially adverse to the interest of the estate....” (by
virtue of the incorporation of 8101(14)(E)) appear sonewhat
redundant. |d., at 179 and n. 4. The inclusion in
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2. Representation of Parties with Interests Adverse to the
Est at e

In this case the nore difficult question arises fromthe
rel ati onshi p Skadden has with other parties in the case.
Skadden finds itself as Debtor’s chapter 11 counsel across the
table froma nunber of parties whomit represents in other
matters and who are equity hol ders and creditors of the
estate. M. Levin testified w thout contradiction that
Skadden has not ever represented any of the equity hol ders or
creditors with respect to any matters related to the Debtor,
ot her than having represented the various Wndward entities
(“Wndward Entities”)?®® in 1995 when those entities purchased
equity in the Debtor. A summary of the rel ationshi ps between

Skadden and the various parties is as foll ows, based in good

8101(14)(E) of creditors or equity security holders in
addition to the estate is at |east one distinguishing feature
bet ween the two sections which makes for inbrication rather

t han redundancy.

13 These entities are Wndward/ Park FSI, LLC, W ndward
Merchant, LP; W ndward Nort hwest, LP; Wndward Merban, LP; and
W ndward Capital Associates, LP
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part on the First Supplenental Declaration'# of Richard Levin

relied on heavily by the UCC in its argunents:

A The W ndward Entities hold about 60% of the Debtor’s
equity. In 1995 Skadden represented the W ndward
Entities in their acquisition of a part ownership of the
Debtor; fromthat point forward Skadden has represented
t he Debtor and not the Wndward Entities in the Debtor’s
transactions with the Wndward Entities. Skadden
continues to represent the Wndward Entities in
“corporate transacti ons” other than those having to do
with the Debtor. The Wndward Entities were billed about

0.07% of the total fees billed in Cy 2000 by Skadden. The

14 The UCC spends part of its supplenental objection
all eging that the Debtor’s “stonewalling”, intentional or
ot herwi se, has deprived the Conmttee of the ability to
performits functions. Doc. 367. The inplication of the
conplaint, given its context, nust be that there has been a
| ack of disclosure, and that the |ack of disclosure evidences
Skadden’ s | ack of disinterestedness. UCC Suppl enent al
Obj ection, at 8-9. Wthout ruling on the allegation, at the
April 20 hearing the Court reiterated its position that the
parties share docunents and information freely, and that in
the event of a dispute, the Court is available on short notice

to resolve disputes (which will usually be by reference to the
foregoing principle) so that |lack of informtion need not and
shoul d not be the basis for any argunent. Between the three

decl arations filed by M. Levin, his testinony and the
exhibits admtted at the evidentiary hearing on April 20, and
his statenent at the May 8 hearing, the Court finds that there
has been no failure or shortage of disclosure on Skadden’s
part, particularly when the rushed circunstances of the
chapter 11 filing are taken into account. The UST does not
argue that there has been insufficient disclosure.
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W ndward Entities also received paynents, as insider

shar ehol ders, of approximtely $257,000 in the year
preceding the filing of the petition.

Credit Suisse First Boston (“CSFB”) holds about 21% of
the Debtor’s equity directly and, through the W ndward
Entities, 18% indirectly. CSFB also holds $8.7 mllion in
secured clains. Skadden continues to represent CSFB in
“corporate transactions”. CSFB was billed about 2.15% of
the total fees billed in CY 2000 by Skadden.

Met Li fe holds the beneficial ownership of 53% of the
stock and 55% of the warrants issued in the Debtor,
indirectly through one of the Wndward Entities. MetlLife
hol ds $37.4 million in secured claim and $32.8 mllion
in an unsecured claim and also holds a portion of the
$33 million in postpetition financing advanced to the
Debtor pursuant to a final order entered on March 14,
2001 (“DIP Financing Order”). Doc. 241. Skadden
continues to represent MetLife in “litigation”, which is
in large part defending MetLife in asbestos-rel ated
litigation. MetLife was billed about 2.57% of the total

fees billed in CYy 2000 by Skadden.
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Hell er Financial, Inc. (“Heller”) is acting as agent for
the prepetition and post petition secured |enders
Met Li fe, Bank of America Group, Fleet Financial G oup and
itself. Heller holds a prepetition secured clai m of
$17.7 mllion and a portion of the $33 mllion in
postpetition financing provided by the DI P Financing

Order. Skadden continues to represent Heller in “tax
matters, litigation and corporate transactions”. Heller
was billed about 0.08% of the total fees billed in CY
2000 by Skadden.

Bank of America holds a prepetition secured clai m of
$17.7 mllion and a portion of the $33 mllion in
postpetition financing provided by the DI P Financing

Or der. Skadden continues to represent Bank of Anerica,
N. A. and Bank of Anmerica Corp. in “tax matters and
corporate transactions”. These two Bank of Anmerica
entities were billed about 0.09% of the total fees billed
in CY 2000 by Skadden. In addition, Skadden attorneys
hol d sonething | ess than 14,000 shares of stock in Bank
of Anmerica stock, nostly held in “blind” brokerage
accounts that the attorneys do not control. As of March

7, 2001, there were over 1.6 billion shares of Bank of

Ameri ca conmon stock outstanding.
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Fl eet Financial Group holds a prepetition secured claim
of $14.2 mllion and a portion of the $33 mllion in
postpetition financing provided by the DI P Financing

Or der. Skadden continues to represent Fleet Financi al
Group in “corporate transactions”. Fleet Financial G oup
was billed about 0.01% of the total fees billed in CY
2000 by Skadden.

McDonnel | Dougl as Finance hol ds a prepetition secured

claimof $8.5 mIlion. Skadden continues to represent
McDonnel | Dougl as Finance in “litigation and corporate
transactions”. No evidence was presented about what

percent age McDonnel | Dougl as Finance was billed of the
total fees billed in CY 2000 by Skadden.

Fi nova Capital Corporation holds a prepetition secured
claimof $4.6 mllion. Skadden continues to represent
Finova in “tax matters and corporate transactions”.

Fi nova was billed about 0.0008% of the total fees billed
in CY 2000 by Skadden.

Conpaqg Financi al Corporation holds a prepetition secured
cl ai m of $345, 392. Conpaq Fi nancial Corporation or its
affiliates were billed about 1.2% of the total fees

billed in CY 2000 by Skadden.
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J. CI T Equi prrent Fi nancing holds a prepetition equi pnent
| ease. CIT Equi pnent Financing or its affiliates were
billed for nothing in CY 2000 by Skadden.

K. Chattem Inc. holds an unsecured cl ai mof $50, 896.
Chattem Inc. was billed about 0.01% of the total fees
billed in CY 2000 by Skadden.

L. Skadden al so represents a nunber of the trade creditors
inlitigation, tax matters and/ or corporate transactions,
and in two instances respectively, political |aw advice
and bankruptcy matters. These creditors each hold
relatively small unsecured clainms in this case, except
for Pepsi Cola Co., and are identified as foll ows:
Canpbel | Soup Conpany, Coca-Cola Enterprises, Crystal
Springs Bottled Water, Inc., The Earthgrai ns Conpany,
Frito Lay, Inc., Kinmberly Clark Corp., Mars |ncorporated,
Nabi sco Hol di ngs Corp., Pepsi Cola Co., Pharnmacia
Cor poration, The Pillsbury Conpany, Sara Lee Corporation,
Vl asi ¢ Foods International, Inc., Waste Managenent of New
Mexi co, and M ssion Foods.

Addi tional facts raised by the parties are recited bel ow where

rel evant for the discussion.

The UST' s objections, summarized in her Suppl enental

Obj ection to Enpl oynent Applications of Skadden, Arps, Slate,
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Meagher & Flom LLP (doc. 370), essentially are that Skadden
has too many and too significant connections with the secured
creditors and the majority sharehol ders, particularly the
W ndward Entities, to allowit to serve. The UST al so argues
that the Debtor’s approval of the interimand final DIP
Fi nancing Order, in which the Debtor agreed not to contest the
validity of the secured | enders prepetition liens as a
condition for obtaining the postpetition financing in itself
created a conflict (rather than, apparently, nerely
denonstrating the conflict), and that the prepetition paynents
recei ved by W ndward put Skadden in a conflict position of
having to review those paynents on behalf of the Debtor. The
UST argues that all of Skadden’s rel ationships, taken
together, rise to the level of an actual conflict, thus
precl udi ng Skadden’ s enpl oynent. The UCC al so argues t hat
Skadden’s relationship with the secured | enders and the equity
hol ders is so pervasive that an actual conflict exists, giving
this Court no discretion on whether to disqualify Skadden.
Skadden asserts first that it has never represented any
of the parties, including any secured | ender or equity hol der,
in connection with any transaction with the Debtor, with the
single exception of the Wndward Entities purchase of a

portion of the Debtor’s equity in 1995. No one has contested
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this assertion, nor has anyone argued that the 1995
transaction has any material bearing on this issue.

More inportant, Skadden asserts, in part through the
sworn testinony of M. Levin, that Skadden’' s restructuring
group often faces the question of where its loyalty mght lie
in circunstances such as these. M. Levin stated that Skadden
makes clear to its clients that the restructuring group does
not “hold back”, that the group is “zealous” in representing
its client, and that the firm s reputati on would be at stake
if the restructuring group acted otherw se. The Court
observed the demeanor of M. Levin during this answer and
t hr oughout his testinony, and has weighed all of his
testinmony, including the three declarations that he executed
and swore to as part of the evidentiary presentation on April
20. The Court finds M. Levin's testinony credible. And the
Court explicitly finds that Skadden has represented and w ||
continue to represent the Debtor vigorously and form dably,
and wi t hout pause or hesitation.

I n making this decision, the Court’s duty is to ensure
conpliance with the Code, thereby protecting the interests of
the estate (including the interests of the creditors). The
Court also has a duty to police the practice of |aw as that

practice occurs before the Court, which would include not
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permtting violations of the applicable rules of professional
conduct. The Court is confortable both that the interests of
the estate are well protected and that no ethical violations
result from Skadden’ s representation of the Debtor.

As noted above, 8327(a) directly and by reference to
8101(14) (E) precludes the enploynment of counsel who have or
hold an interest “adverse” to the estate or its creditors or
equity holders. The Code does not define “adverse interest”

as such. E.q., In re Andura Corporation, 121 B.R 862, 864

(Bankr. D. Co. 1990). A conmmonly cited definition of to “hold
an interest adverse to the estate” is

(1) to possess or assert any econom c interest that
woul d tend to | essen the value of the bankruptcy
estate or that would create either an actual or
potential dispute in which the estate is a rival
claimant; or (2) to possess a predisposition under
circunstances that render such a bias against the
est at e.

In re Roberts, 46 B.R at 827.

Courts have usually analyzed the “adverse interest” test
in terms or concepts they are famliar with; that is, in terns

of conflicts of interest. 3 Collier on Bankruptcy (15t Ed.

Rev. 2000), 327.04[3], at page 327-30. In this context, the

Court nust exam ne the circunstances of each case in making an
enpl oynment deci sion.

Because the few absol ute disqualifications Congress
has established are carefully delineated and
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narrowy tailored, the court nust take care not to
fashi on absol ute prohibitions beyond those

| egi slatively mandated w t hout sone neasure of
assurance that the purposes of the Bankruptcy Code
al ways will be served thereby. ...[T]he court...nust
not abdicate the equitable discretion granted to it
by establishing rules of broad application which
fail to take into account the facts of a particular
case and the overall objectives of the bankruptcy
system

Harold & WIllians Devel opnent Conpany v. United States Trustee

(In re Harold & WIlians Devel opment Conpany), 977 F.2d 906,

909 -10 (4" Cir. 1992) (ltalics, citations and footnotes
omtted.) “This inquiry is of necessity case-specific.” 1In
re Martin, 817 F.2d at 182. Since the “carefully tailored and
narrowl y delineated” provisions of 8327(a) explicitly preclude
a professional fromrepresenting the estate if the

prof essi onal holds an interest adverse to the estate, "“8327(a)
mandat es di squalification when there is an actual conflict of
interest, allows for it when there is a potential conflict,
and precludes it based solely on an appearance of conflict.”

In re First Jersey Securities, Inc., 180 F.3d at 5009,

sunmari zing the Third Circuit’s earlier holding in In re

Marvel Entertainnent Group, Inc., 140 F.3d 463, 476 (39 Cir.

1998) .

The nmere appearance of conflict is by itself insufficient

to disqualify counsel. 1d. See In re BH&P Inc., 949 F.2d at
1310 (dealing with 8324 and renmpval of trustee). The New
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Mexi co Rul es of Professional Conduct no |onger include an
“appearance of inpropriety” standard.!® Cases such as In re

Kendavi s I ndustries International, Inc., 91 B.R 742, 753

(Bankr. N.D. Tx. 1988) (fees for counsel for debtor in
possessi on reduced because of conflicts of interest, failure
to disclose and rendering services of questionable benefit to
estate) rely on the “appearance of inpropriety” standard.

Accord, In re Martin, 817 F.2d at 180-81; Rone v. Braunstein,

19 F.3d 54, 58 (1st Cir. 1994) (citing In re Martin). Since

Kendavi s I ndustries and Martin were deci ded, the Anerican Bar

Associ ati on standards of ethical conduct del eted the
appearance of inmpropriety standard. See note 15; see also |In

re Roberts, 46 B.R at 836. As not ed above, New Mexi co has

adopted the Rul es of Professional Conduct.

In Wnship v. Cook (In re Cook), 223 B.R 782 (10" Cir.

B. A.P. 1998), the Bankruptcy Appellate Panel for the Tenth

5 Pursuant to New Mexico Suprenme Court order dated June
25, 1986, the Rul es of Professional Conduct, based on the
American Bar Association’s Mdel Rules, becane effective
January 1, 1987. See Conpiler’s notes to Table of Contents,
Rul es of Professional Conduct, NVRA Volume 2. “The Model
Rul es take a much narrower view of a conflict of interest than
does the Mbdel Code. The new ABA fornul ati on abandoned the
appearance of inmpropriety concept of Canon Nine as an
unwor kabl e standard and repl aced Canons Four and Five with
Model Rules 1.6, 1.7, and 1.9.” R Craig Snmith, Conflicts of
| nterest under the Bankruptcy Code, 8 Geo.J. Legal Ethics
1045, 1055 (1995)(hereafter Smth, Conflicts of Interest.)
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Circuit stated that the appearance of inpropriety was an

i ndependent ground for disqualification under 8327(c). Id.,
at 789, citing as authority 1 Collier on Bankruptcy
1327.04[7][b] (Lawrence P. King ed., 15'" ed. rev. 1998).

Collier in turn cites In re American Printers & Lithographers,

Inc., 148 B.R 862, 863, 865-66 (Bankr. N.D. IIl. 1992).

Al t hough the Anerican Printers court cited to In re Martin,

817 F.2d at 181, Anerican Printers was resolved on the basis

of an actual conflict of interest: the proposed counsel for
the debtor also represented the estate’s primary creditor

whi ch provided 10% of the law firm s revenues. |In addition,
Cook did not originate in New Mexico, which has no “appearance
of impropriety” standard.

Not wi t hst andi ng the foregoing, the Court is not ruling
categorically that appearances count for nothing. As Circuit
Judge Friendly stated, “[t] he conduct of bankruptcy
proceedi ngs not only should be right but nust seemright”,

quoted in In re Leslie Fay Conpanies, Inc., 175 B.R 525, 536

(Bankr. S.D. N Y. 1994) (citations omtted). At the sane
time, the Court nust insure that the accusations of conflict
of interest do not in thenselves beconme self-fulfilling
prophecies. Where to draw the |ine between not disqualifying

a firmfor the mere “appearance of inpropriety” and
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di squalifying a firm because the enploynent of that firmwl|l
mat eri ally damage the bankruptcy process can only be
determ ned on a case-by-case basis. In this instance,
however, the UST' s allegations of harmto the estate remain
unproven. |In consequence, the UST' s argunment in closing —
t hat Skadden’s relationship to other parties will |ead
creditors to question whether the DI P Financing Order shoul d
have been entered into — is not persuasive.

Some courts have rejected the distinction between actua

conflicts and potential conflicts. E.g., Inre Gnco, Inc.

105 B.R 620, 621 (D. Colo. 1988). “The concept of potenti al
conflicts is a contradiction in terns. Once there is a

conflict, it is actual — not potential.” In re Kendavis

| ndustries International, Inc., 91 B.R at 754 (enphasis in

original); see generally id. at 753-56. And see also In re

Wn J. O Connor, 52 B.R 892, 897 (Bankr. WD. Ok. 1985), that
speaks of “potential actual conflicts”. As the facts in this
case denonstrate, the distinction between “actual” and
“potential” conflicts can be quite subtle.

Ot her courts disagree with the “absol utist” position of

cases such as Kendavis Industries, arguing anmpbng ot her points

that failure to distinguish between “actual” and “potential”

conflicts constitutes a “per se” rule that results in the
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court abdicating its responsibility to fully consider the

facts presented and nmake an infornmed deci sion. In re BH&P

Inc., 949 F.2d at 1316-17, cited in In re |Interwest Business

Equi pnent, 23 F.3d at 315; In re American Printers &

Li t hographers, Inc., 148 B.R at 865.%% |n any event an

exam nati on of cases such as Kendavis |Industries shows an

anal ysis that ultimately found very real conflicts of interest
that were not renote or “potential”. In short, as pointed out

inln re Leslie Fay Conpanies, Inc., 175 B.R at 532,

virtually every court, even those that discount the difference
bet ween actual and potential conflicts, has done a fact-
specific inquiry to determ ne whether the professional in

guestion held an interest adverse to the estate. E.g., In re

Amdur a Cor poration, 121 B.R at 866. Those that have not

6 \What is apparent is that the courts are tal king about
a spectrumof interests, ranging fromconflicting interests
that are so imediate or demandi ng that they cry out for
di squalification, to the “conflict” that is non-existent or so
renote that it does not present a concern. In every case the
court has to find where to draw the line. |In other words, the
choices in characterization of conflicts are often not black
and white but rather varying shades of gray. See Sonderby and
McCGuire, Gray Area in the Law? Recent Devel opments Relating to
Conflicts of Interest and the Retention of Attorneys in
Bankruptcy Cases, 105 Com L.J. 237 (Fall 2000).
Nevert hel ess, because the courts speak in ternms of “actual”

and “potential” conflicts, e.g., In re First Jersey
Securities, Inc., 180 F.3d at 509, and 8327(c) even uses the
term “actual conflict”, this Court will use the sane

t er m nol ogy.
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conducted such an inquiry have been reversed. E.g., Inre

Harold & Wllianms Devel opnent Conmpany, 977 F.2d at 910-11.

The Court finds that Skadden does not have any act ual
conflict of interest in representing the estate. None of its
attorneys are representing any party in a matter that is
adverse to, or has any connection with, the Debtor or the
estate, other than the representation of the debtor in
possession in this case.

Both the UST and the UCC argue that the total amount of
the 2000 billings represented by the clients of Skadden,
4.93% make Skadden’s conflict with the estate a real one,

citing In re Andura Corporation, 121 B.R 862 and |n re

American Printers & Lithographers, Inc., 148 B.R 862. (In

fact, the total billings to Skadden clients were no | ess than
6. 1008% i n CY2000 and al nost certainly higher. See pages 12-
16 above.) In Andura, the court disqualified counsel who
conceded that he could not “bite the hand that feeds” his

firm And in Anerican Printers, the court disqualified

counsel because counsel’s firmderived 10% of its gross annual
revenues from LaSall e National Bank, which was the debtor’s
| argest creditor and its source of post petition financing.

Nei ther those facts (the percentages of billings) nor the

cited cases require the disqualification of the firm To
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begin with, consistent with cases such as In re BH&P Inc., 949

F.2d at 1316-17, In re Harold & WIlians Devel opnent Conpany,

977 F.2d at 909-10 and In re Martin, 817 F.2d at 182, Andura

and Anerican Printers do not set out per se tests for

di squalification. Each of those courts exam ned the specific
facts presented to them and made the deci sion.

(Appropriately, the UCC and the UST do not argue otherw se.)
Exam ning the details of this case, the 6. 1% represents the
billings for over half a dozen of Skadden's clients. To
measure the inpact of the representation, it is nore
appropriate to break down the numbers by each client
individually, since there is no reason to think that there is
anyt hi ng Skadden would or could do in this case to nmake all of
them act as one in making a decision about whether to continue
to have Skadden represent themin the other matters.

Further, with respect to the various individual creditors
represented by Skadden, many appear to have Skadden perform ng
work that is not likely (although it could be) connected with
t he bankruptcy restructuring group, work that includes tax

matters, corporate transactions, litigation and, in one case,

7 That is why it is not that inmportant to know what are
t he individual percentages of CY2000 billings represented by
Canmpbel | Soup Conpany et al. No one has suggested that those
percent ages are anywhere near the size of MetLife's or CSFB s
billings.
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political |aw advice. The evidence is that over 1,000
attorneys work at Skadden and while there is no question that
the imputed disqualification rule is applicable (see bel ow at
pages 30-31), the scope of services provided by Skadden and
the nultiple personnel that provide those services practically
speaking make it less likely that the personnel in the
bankruptcy restructuring group would be tenpted to tenporize.

Usi ng the guideline of considering the creditors
individually, the largest creditor in terms of CY2000 billing
is MetLife at 2.53% followed closely by CSFB at 2.15%
Nei t her of those numbers in thenselves are so |large that they
lead this Court to conclude that Skadden's efforts on behal f
of the estate are in danger of conmpromse. It is true, as

pointed out in In re Leslie Fay Conpanies, 175 B.R at 535,

that a firmshould be presuned to loyal to a client. “That
the client may not be a mpjor client is no reason to think
that Weil Gotshal would ignore the relationship.” 1d. As the
respondents point out, even a small percentage of a firms
gross revenues nmay represent for a few attorneys a very

i mportant part of the revenue they bring into the firm and
therefore a very inportant part of their personal income. A
rel ated aspect, or perhaps nerely an illustration, of the

situation is M. Levin's disclosure that he is currently
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wor ki ng for CSFB on an unrel ated bankruptcy restructuring
mat t er . 18
Even given all the foregoing, however, the Court finds

t hat anot her statenment of the Leslie Fay Conpani es court is

nore applicable in this case:

Rat her than worry about the potential/actual

di chotony it is nore productive to ask whether a

pr of essi onal has ‘either a nmeaningful incentive to
act contrary to the best interests of the estate and
its sundry creditors — an incentive sufficient to

pl ace those parties at nore than acceptable risk —
or the reasonabl e perception of one.

In re Leslie Fay Conpanies, 175 B.R at 532, citing In re

Martin, 817 F.2d at 180-81. G ven the role that the Skadden
bankruptcy restructuring group plays for its clients, as
testified to by M. Levin, the Court has concluded that there
is not a nmeaningful incentive to act contrary to the best

interests of the estate and its creditors. |ndeed, acting

8 This disclosure canme in connection with a hearing
conducted by the Court at the request of the Debtor in
response to a partial “letter ruling” issued by this Court on
May 4, 2001 (doc. 411). The hearing began on May 8 and
finished on May 9, the m nutes of which are docs. 431 and 438
respectively. Attached to the May 9 mnutes are the Court’s
notes for a portion of the hearing on May 9, dealing with the
reconsi deration and “withdrawal” of the May 4 letter. Note:
the text attached to the May 9 minutes is not the official
record of the proceedings; the official record is of course
the verbatimtranscript taken by the court reporter. The text
attached to the m nute sheet is conprised of the notes
prepared and used by the Court in announcing its decision, and
has been put into the record for the conveni ence of readers of
the file.
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aggressively on behalf of each of its restructuring group
clients in each (unrelated) case aligns the interests of the
client —in this case, the debtor in possession — and the
firms restructuring group, in part because it presunmably
enhances the restructuring group’s reputation and thus | eads
to nore business. Further, to rule that the fact, standing

al one, that Skadden represents other parties in unrel ated
matters requires Skadden’s disqualification in this case,
woul d be to make a per se rul e about professionals and

unrel ated matters that is not required by the Code and in fact

departs fromit. E.g., In re BH&P Inc., 949 F.2d at 1316-17,

In re Harold & Wllianms Devel opnent Conpany, 977 F.2d at 909-

10 and In re Martin, 817 F.2d at 182. That is particularly

true in light of the evidence presented in this case. And it
is also true regardless of the percentages of Skadden’'s
billings represented by each of the parties in question; that
is, a professional should be disqualified only if a fact-

specific inquiry, such as occurred in In re Envirodyne

| ndustries, Inc., 150 B.R 1008, 1018-19 (Bankr. N.D. Il

1993), In re Andura Corporation, 121 B.R at 867, and In re

Anmerican Printers & Lithographers, Inc., 148 B.R at 863-65,

| eads to the conclusion that the client’s inportance to the
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professional is such that the professional will have an
incentive to act contrary to the interests of the estate.
To some extent, courts have made disqualification
deci si ons based on assunptions about the behavi or of the
prof essionals in question. For exanple, the court inlnre

Envi rodyne I ndustries, Inc., 150 B.R at 1019 found that where

a “substantial client” of the firmwas an insider, an owner
and a “substantial creditor” of the debtor, the firm could not
represent the debtor, despite the firm s protestations to the

contrary.!® See also In re American Printers & Lithographers,

Inc., 148 B.R at 865-66 (“SCK&G may not be able to do this
wi t hout jeopardizing its relationship with its |large and very
i nportant client LaSalle. Therefore, an actual conflict

exi sts, and disqualification of SCK&G is required under the

circunstances.”) Conpare In re Andura Corporation, 121 B.R

at 867 (counsel admtted that |ead | ender of debtor was “the
hand that feeds” the firm. |In this instance, the Court has
made its decision less in reliance on assunptions of how

Skadden (or other firms) would treat its clients and nore on
the basis of the evidence. This approach is consistent with

not setting down bright-line tests for disqualification, and

9 The Envirodyne court also found specific facts that
showed the firms bias in favor of the creditor. 1d., at
1019.
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with not disqualifying counsel based solely on appearances.

I n doing so, the Court is not suggesting that Envirodyne

| ndustries and Anerican Printers & Lithographers were wongly

deci ded. Rather, the Court, which would probably have deci ded
t hose cases the sane way, has been able to make the decision
in this case without the use of as many assunptions as those
courts relied on.

A consequence of the ruling is that Skadden is not
precluded fromnegotiating or litigating directly with any
creditor (including, for exanple, MetLife) or any other party
about the party’s clainms or interests, the treatment of those
claims or interests in any plan that Skadden may devel op and
file for the Debtor, or any other issue. Nor does it need to
have its co-counsel, Jacobvitz Thum & Wal ker, conduct
preference screens or take on any other specific role. Wile
this ruling permts Debtor’s counsel to share the
responsibilities for the Debtor’s representation as counsel
have anticipated it (Skadden to performthe nore strategic
duties and the Jacobvitz firmto perform many of the other
tasks), that is not the purpose of this ruling, but nerely an

outcome of it.20

20 Of course, Skadden may decline voluntarily to negotiate
or litigate with a party for business or perhaps other
reasons. |If that occurs, and the Debtor needs to have sone
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Skadden al so subm tted waivers that it had obtained from
various clients who are also secured creditors in this case,
such as MetLife. These waivers would be insufficient to cure
nonconpl i ance with 8327, since the | anguage of that section
does not contain such an exception to its requirenments for

professionals. See In re Anerican Printers & Lithographers,

Inc., 148 B.R at 867; In re Andura Corporation, 121 B.R at

866; Smith, Conflicts of Interest, 8 Geo.J. Legal Ethics at

1051. However, they nay well be useful to comply with the

state rul es of professional responsibility, see, e.qg., id.; In

re Envirodyne Industries, Inc., 150 B.R at 1015 (local rules

of professional responsibility are relevant to the 8327
determ nation), specifically Rules 16-107 and 16-110 of the
New Mexico Rul es of Professional Conduct as those rules my be

applicable.?

ot her party conduct the negotiation or litigation, the net
extra cost to the estate, if any, can be dealt with at a fee
application hearing and deducted from Skadden’s conpensati on.

2L Two reasons counsel this approach: attorneys are bound
by the rules of the state in which they practice, regardl ess
of what type of |law they practice, and the substantive
concepts that make up the rules of ethical conduct are drawn
in large part fromstate |law, even though they are applied in
t he bankruptcy context. Goldstein, Retention of Counsel:
Et hi cal |ssues and Special Considerations in Bankruptcy Cases,
SE71 ALI-ABA 237, 239-240 (2000).
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The UST argues that the Debtor’s agreenment, in approving
the DIP financing orders, not to contest the “validity,
perfection, priority, enforceability, and non-avoidability” of
the secured | enders prepetition liens as a condition for
obtaining the postpetition financing in itself created a
conflict of interest. And the UCC questioning of M. Levin
rai sed the argunment that the Debtor had failed to sufficiently
exam ne the lenders’ security interests in the negotiation of
the DIP financing orders. The response to those argunents is
three-fold: first, it is routine (based on this Court’s
experi ence and know edge) for prepetition |lenders to insist,
as a condition for post petition I ending, that the debtor not
contest the perfected status of the prepetition security
interests or any other aspect of the prepetition lending. In
this respect, the Debtor, having financially exsangui nated by
the time of the filing of the petition, had no choice but to
accept that condition of the post petition |lending. To have
insisted otherwi se would have | eft the Debtor with nothing to
reorgani ze; it was a situation of “waive or close”.

Second, M. Levin testified that in Decenber there had
been a refinancing, at which time the Debtor had executed a
series of docunments acknow edging the validity of the senior

secured position of the |enders, and that while he could not
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say that he had personal know edge of who on the Skadden team
in the week before the filing had revi ewed those agreenents,

it was highly unlikely that anything had changed significantly
since Decenber. Third, the DIP financing orders permt those
matters to be raised by the Commttee anyway, so that the
estate is left with virtually the identical rights that it
woul d have had had it not agreed to those provisions in the
DI P financing order.

Thus, the Committee’s argunent that in effect Skadden
failed to represent the estate adequately, and the UST s
argument that Skadden’s action in not contesting the validity
of the liens constituted in itself a conflict of interest, are
nore specul ation than reality. The Committee’s argunent in
particular is conprised nostly of speculation and inmaginative
Monday- mor ni ng quarterbacki ng engaged in long after the
funding crisis on the petition date has passed. And the UST s
argument that the ternms of the financing order thenselves
denonstrate an actual conflict |eaps to a conclusion based on
i nnuendo rather than evidence. “[l]nterests are not adverse
because it is possible to conceive a set of circunstances

under which they might clash.” 1n re Leslie Fay Conpani es,

Inc., 175 B.R at 532; see also In re Martin, 817 F.2d at 183

(“[H orrible imginings al one cannot be allowed to carry the
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day.”). Neither argunment acknow edges the reality of the
worl d of post petition debtor financing.

The UST al so argues that the prepetition paynments
recei ved by W ndward put Skadden in a conflict position of
having to review those paynents on behalf of the Debtor. M.
Levin stated that this was a case where there was sinply
nothing for equity, so Wndward s ownership interest was not a
problem The fact that there is insufficient value in a
conpany to provide any return to an equity owner does not of
course prevent the owner fromattenpting to influence the
outcome of a case, as is attested to by, for exanple, the
continuous stream of cases westling with the absol ute
priority rule. However, what the Court has ruled already with
respect to the creditors in this case is applicable as well to
the equity holders. This Court has no reason to believe that
Skadden will treat the equity holders any | ess aggressively
than the creditors.

The UST al so argues that Skadden’s representation, in
unrel ated matters, of PricewaterhouseCoopers and Deloitte &
Touche, LLP (the Commttee’ s proposed financial adviser),
coupled with Skadden’s failure to object to the terns of
enpl oynent of both those entities (the UST has since resol ved

its objections to the PwC application, except as to rates, and
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as to the Deloitte & Touche application, constitute factors
that, taken with the other facts in this case, require
di squalification. The Court finds that these facts, taken
al one, do not constitute even part of a basis for
di squalification. As M. Levin pointed out, Skadden has no
busi ness opposing its client’s choice of financial advisers,
and the decision not to oppose the Committee’ s choice of a
financi al adviser should be encouraged, not criticized.

Nor do these facts taken altogether justify
di squalification. The UST argues that the disqualification

deci sion rendered in In re Solv-Ex Corporation, No. 11-97-

14361, Menorandum Opi nion (Bankr. D. N.M February 13,
1998) (doc. 274) is a useful precedent. |In that case, the
court denied the application to enploy the law firm chosen by
t he debtor in possession, finding that the law firm had an
actual conflict of interest precluding it fromserving. Id.
at 16. The court in that case also found (and this is the
poi nt for which the UST particularly urges the case) that
there were a nunber of potential conflicts which, taken
t ogether, constituted a sufficient basis for finding that the
firmwas not disinterested.

Each of these facts, when | ooked at individually,

are not in and of thensel ves reasons to disqualify a

firm However, the facts in the present case, when

t aken together, lead the Court to the concl usion
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that Hinkle, Cox is an interested party and is thus

disqualified fromrepresenting the Debtors. In

wei ghi ng the Debtors’ right to choose counsel as

wel |l the fact that Hinkle, Cox has represented the

Debtors for years against the fact that Hi nkle, Cox

has a | ack of disinterestedness, the Court finds on

bal ance that the |ack of disinterestedness outweighs

t he ot her considerations.
ld. at 12-13. This Court of course respects the reasoning and
insights contained in the Solv-Ex decision, but does not feel
that it is conpelled to apply that methodol ogy in every case,
including this case.? |ndeed, as the Solv-Ex court
acknowl edged, “[C]lourts, in general, have declined to
formulate bright-line rules regarding the criteria for
di squalification, but instead have tended to favor an approach
whi ch gives the bankruptcy court discretion to evaluate each
case on its facts, taking all circunmstances into account.”
ld., at 5. (Citation omtted.)

There is certainly nmerit in the approach, in fact a
requi renment, that the Court | ook at all the circunstances as a
whol e in making a disqualification decision. And it would be
sinplistic and inaccurate to, so to speak, assign a value of O

to potential conflicts and a value of 1 to actual conflicts,

so that all the potential conflicts in the world could never

22 The Court also has not, in making this decision, felt
it necessary to engage in balancing the Debtor’s right to
choose counsel with the dictates of 8327(a).
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add up to an actual conflict.? Nevertheless the Court finds

t hat each alleged conflict should be analyzed on its own, at

| east on the first round of exam nation, and if no individual
conflict presents a problem then that conclusion would
suggest that the enploynent is appropriate. That is because,
in a general sense, the nere fact that there is nore than one
potential conflict, each of which taken alone is non-

di squalifying, should not instead result in disqualification
solely by dint of nunbers. The Court has anal yzed each of the
al | eged actual or potential conflicts, and for the reasons set
out above, concludes that the enmploynent is proper. And in
any event, even taking all the potential conflicts together,
the Court still finds that the enploynent is proper. The
representation of other parties to this case — equity, secured
creditors and unsecured creditors — in matters unrelated to
this case, does not require disqualification in the absence of
some concrete indication that the estate’s interests are
likely to be conprom sed. And of course the fact that Skadden
may have received a preferential transfer which it has
successfully resol ved adds nothing to the basis for

di squalification.

23 That woul d especially be the case if one views
conflicts as falling along a conti nuum from non-existent to
fully realized and material. See note 16 above.
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In Iight of the foregoing, the Court will approve the
Debtor’s enpl oynent of Skadden, wi thout requiring the firmto
erect any “ethical walls”, contrary to portions of the letters
i ssued by the Court on April 26 and May 4, 2001. The Court
will also require Skadden to perform follow up conflict checks
no | ess often than quarterly, although requiring only
quarterly conflict checks is not intended to shift in any way
t he burden on Skadden (1) to continue to ensure that it has or
represents no interest adverse to the estate and (2) to

di sclose i medi ately any such interest. See, e.qg., Mutter of

XGW Excavating Co, Inc., 111 B.R 469, 473 (Bankr. D.N.J.

1990) .

Di scussion of rates for Skadden and PwC

Skadden has proposed two sets of maxi mumrates, which it
makes available to all its clients. Skadden explains the two

rate structures as foll ows:

The firms clients may choose between a traditional
rate structure, under which the firmbills for

vari ous cost and di sbursenment itenms on an ‘as used’
basis, and the bundled rate structure, under which
many of those costs are not charged.

Hourly rates under the bundled rate structure are
approxi mately seven percent higher than the hourly
charges under the firms traditional rate structure,
but under the bundled rate structure Skadden, Arps
does not bill separately for any of the follow ng
charges: outgoing faxes, overtinme neals,
transportation allowance (for |ate work),
secretarial overtinme, word processing or secretarial
word processing services, proofreading, and record
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clerks and ot her m scell aneous support, such as file

clerks. In addition, the firm s charge for interna

phot ocopyi ng and ot her reproduction is reduced from

$.15 per page to $.10 per page.

It has |long been the case in this jurisdiction that
certain costs are considered to be “overhead” and thus not
separately billable to the estate. These include secretari al
work (overtime or not) and word processing (secretarial or
not). Record and file clerks would ordinarily fit into this
sane category. And while the Court assunes that anyone filing
a docunent with the Court will have proofread it before
filing, that task, and thus the cost, would in any event be
included in the process of reviewing a docunent before filing.
It is also the case that a reasonabl e charge for outgoing
faxes and for photocopying is permtted. $.15 per page is a
reasonabl e charge for photocopying. Finally, overtinme neals
and |l ate work transportation all owances woul d al so be
appropriately treated as part of overhead.

I n consequence, the Court will allow Skadden to charge
its “unbundl ed” rates for attorneys and paral egals, plus
reasonabl e charges for outgoing faxes and $.15 per page for

phot ocopyi ng, plus New Mexico gross recei pts taxes as may be

applicable. Those “unbundl ed” rates are 93% of the rates set
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out on the attached Exhibit A%, which is taken fromthe
Initial Levin Declaration. No rate increases shall be allowed
except upon application to the Court. Consistent with the
standard practice in this jurisdiction, the Debtor is

aut horized to pay nonthly to Skadden 75% of the fees billed
each nmonth and 100% of the costs, with 25% of the fees to be
hel d back until further order of the Court.

Not hing in this decision approving the unbundled rate
structure requires Skadden to bill at the maxi num |l evel, of
course. The Court has noted the contents of Appendix 4
attached to the Second Suppl enental Levin Declaration, which
shows that the rates at which Skadden is currently billing the
services of various persons are |less than the nmaxi num sought
in the Initial Levin Declaration. (A copy of Appendix 4 is
appended to this opinion.) The Court is not limting Skadden
to the rates set out in Appendix 4, but of course to the
extent that the actual rates charged by Skadden devi ate
downward fromthe authorized rates in the direction of the
rates set out in Appendix 4, the nore likely a fee application

is to be approved.

24 For purposes of calculating the rates for the
associ ates for the Class of 2000, the “bundled” rate shall be
$250. 00 per hour, as noted on Exhibit A s footnote.
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The rates as approved are | ess than what the Debtor has
asked for (although higher than the rates argued for by the
UST). The Court is aware of the Congressional policy enbodied
in the Code to conpensate bankruptcy professionals conparably
to non-bankruptcy work in order to ensure that bankruptcy
cases received the sane quality attention as other areas of
law. On that basis, in part, the Debtor has asked to enpl oy
Skadden at its bundled rates, and the rates proposed are
represented to be those that Skadden has been charging this
Debtor for its prepetition representation and are generally
consistent with rates charged by Skadden in other fields of
| aw (see Exhibit A attached hereto). The Court has in effect
reduced those rates somewhat, for two reasons. One is that,
al though this case is the |argest and nost conpl ex that has
been filed in this jurisdiction, it nevertheless is relatively
smal | and | ess conpl ex conpared to many of the cases in which
Skadden and the other national-1evel professionals have
charged rates conparable to what is being requested in this
case. In so ruling, the Court is not in any way ignoring the
maxi m t hat even the small est case can present very conpl ex
problens. And certainly a continuous theme of the testinony
in this case from professionals and non-professionals alike

has been that this Debtor’s financial circunstances nake this
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case a difficult one. Nevertheless, the fact that this
bankruptcy matter has only one debtor with 71 stores (at the
start of the case) and assets in only two states, and debts of
| ess than $300, 000, 000, suggests to the Court that a somewhat
| ower rate of conpensation is appropriate. The other reason
is the Court’s deference to the | ong-established policies in
this district concerning what costs are appropriately charged
to the estate and what are not, whether counsel are |ocal or
nati onal

Wth respect to PwC, the Court has already noted that the
only issue left for decision is the question of rates. The
estate may enploy that financial consulting firm subject to
the rates being reduced to the |evels sought by the firmin
t he Edwards Theaters cases in the Central District of
California (UST Exhibit 14, summarized in UST Exhibit 21).
Those hourly rates are as follows: partners/directors ($400 -
$450), managers ($300-3$350), associates ($150-175), senior
associ ates ($200-275) and professional assistants ($90). PwC
may al so charge New Mexi co gross receipts tax as may be
necessary. As wi th Skadden, no rate increases shall be
al | owed except upon application to the Court, and the Debtor
is authorized to pay nmonthly to PwC 75% of the fees billed

each month and 100% of the costs, with 25% of the fees to be
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hel d back until further order of the Court. And the sanme cost
limtations are inposed on PwC

The reasons for the reduced rates are the same as are
applicable to the rates all owed Skadden. And while the Court
is aware that PwC sought a rate of $590 per hour for its
former retail chain chapter 11 CEO now turned consultant, the
Court is confortable that PwC can achieve results for the
estate at the $450-per-hour |evel as the maximumrate.

CONCLUSI ON

For the foregoing reasons, the Debtor nmay enpl oy Skadden,
Arps, Slate, Meagher & Flom LLP and its affiliated |aw
practice entities as general bankruptcy counsel at the rates
and under the conditions set forth herein, and may enpl oy
Pri cewat er houseCoopers as its financial consultant at the
rates and under the conditions set forth herein. Orders

consistent with this menorandum opi nion shall issue.

S5 o —

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that on June 27, 2001, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

Robert H. Jacobvitz
500 Marquette NW #650
Al buquer que, NM 87102

WIlliamF. Davis
PO Box 6
Al buquer que, NM 87103

Paul M Fi sh
P. O Box 2168

Charles A. Beckham Jr.
1000 Loui siana, Suite 4300
Houston, TX 77002

O fice of the UST
PO Box 608
Al buquer que, NM 87103- 0608

Ri chard Levin
300 South Grand Avenue

Al buquer que, NM 87103 Los Angel es, CA 90071-3144

ﬂﬁlmbi%%,ilhdm;g;fm
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E“b 'lzit [ é "
CONFIDENTIAL

SASM&F LLP & AFFILIATES

INTERNAL TIME CHARGE SCHEDULE*

September 1, 2000

Standard
Bundled Rate
PARTNERS & OF COUNSEL: $445 - 3670
COUNSEL AND ASSOCIATES:
Rate
Counsel & Special Counsel $415
Associate Class 1991 & Prior 405
Associate Class 1992 405
Associate Class 1993 350
Associate Class 1994 375
Associate Class 1995 365
Associate Class 1996 155
Associate Class 1997 340
Associate Class 1998 310
Associate Class 1999 280
Associate Class 2000 230**
LEGAL ASSISTANTS: $80 -5160
M These are the standard hourly fee rates for most attorneys and Jegal assistants and do not include

ameunts fur charges and disbursements. In a limited nomber of cases or for specific types of work {e.g..
M&A transactions. certain types of tax matters, ete ). individuat rates may he higher or lower than those
stated. ]n addition, the Firm has a standard “bundled rate” for clicnts who are not billed scparately for
word processing, proofreading, facsimile or avertime meals, and in-house reproduction is charged at $0.10

per page.

v First year associate standard will move to the rate of $250/hr. on April 1, 2001.
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