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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
ASSET MANAGEMENT CORP.
Debt or . No. 11-01-10819 SA

RULI NG ON DI P MOTI ON FOR RECONSI DERATI ON [ doc 190]
AND THE OBJECTI ON THERETO [doc 193]

This matter is before the Court on the Debtor's Mtion
for Reconsideration and the objection thereto. As used in
this ruling, “Creditor Plan” is the Third Amended Creditors’
Plan filed 20 Decenmber 2001 [attached as Exhibit 2 to doc 137,
Order Confirmng Third Anmended Creditors’ Plan], the
Modi fication of that plan filed 15 February 2002 [155] and the
First amended Modification filed March 13 [162] and the oral
correction at trial [“Class 2" should be “Class 5"]. The “DI P
Plan” is the Second Anended Pl an of Reorganization filed 13
August 2001 [86] and the Second Modification thereto filed 21
Decenmber 2001 [140]. (The Second Modification superseded the
Modi fication filed November 13, 2001 [125].) On May 29, 2002
| issued an oral ruling confirmng the creditor plan and
denying confirmation of the DIP plan. A witten confirmation
order was entered on 12 June 2002 [187]. The Debtor filed a
Moti on for Reconsideration on 21 June 2002. On July 15, 2002,
| orally granted the nmotion to reconsider in the sense that |

announced that | would reconsi der whet her the deci si on was
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correct. This written ruling addresses the “substance” of the
reconsi deration notion.

At issue is whether to |leave in place the order
confirmng the Creditor plan, or to set aside that order in
favor of one confirm ng the DIP plan. Having gone back and
reviewed the current plans as nodified and/or anmended, | have

decided to instead confirmthe DI P Pl an.

LEGAL STANDARD AND ANALYSI S

Atinely filed “notion to reconsider” is treated under
Rul e 59 of the Federal Rules of Civil Procedure,?! which
provides that a motion nmay be filed within ten days after
entry of the judgnment (as was done here) to alter or amend a
judgnment. (Rule 59 is incorporated into Rule 9023 of the
Federal Rules of Bankruptcy Procedure.) Tenth Circuit case
| aw provides that grounds warranting a change in the original
deci sion are an intervening change in the controlling | aw
(clearly not applicable here), new evidence previously

unavai |l abl e (al so not applicable), and the need to correct

YAdans v. Reliance Standard Life Insurance Conpany, 225
F.3d 1179, 1186 n. 5 (10" Cir. 2000). (A “notion to
reconsider” filed within ten days of the entry of the judgnment
is considered a Rule 59(e) notion.)
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clear error or prevent manifest injustice.? Rule 59 relief is
appropriate where the Court has m sapprehended the facts.?
The purpose of Rule 59 is to “‘nmak[e] clear that the district
court possesses the power’ to rectify its own m stakes in the
period i mediately following the entry of judgnment.”#

In this instance, having reexam ned at some |ength both
pl ans, | am convinced that | nade a m stake, that |
m sapprehended the facts and that it would be manifest
injustice not to change the confirmation order.

FACTUAL ANALYSI S

There are several mmjor factors in this case that are the
determ nants of which plan should be confirmed. These factors
i nclude what | eases will be available to the Reorganized
Debtor, how much is being paid into the funds that go to pay
the creditors, and thus which plan is likely to result in the
greatest paynent to the creditors.

| have already ruled, and reaffirmthe ruling, that both
pl ans are confirmable, but |I can only confirmone. Section

1129(c) requires that therefore | “consider the preferences of

2E.q., Servants of the Paraclete v. Does, |-XVl, 204 F.3d
1005, 1012 (10" Cir. 2000).

¥1d.

“VWhite v. New Hampshire Departnent of Enpl oynment
Security, 455 U.S. 445, 450 (1982).
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creditors and equity security holders” in making this
deci sion. The equity security holders of course are M.
Mehl er and M. Bauder, but | am not sure that Congress in
drafting 8 1129(c) intended to prefer the position of the
shar ehol ders/officers of a closely held corporation so nmuch as
it meant for the Court to take into consideration the
preferences of shareholders in large publicly held
corporations. The majority of the unsecured creditors have
al so voted for the Creditor Plan, but because the Code does
not require ne to confirmthe plan preferred by the mgjority
of the unsecured creditors, and because | think that the
unsecured creditors would prefer to have nme confirmthe plan
that is likely to pay themthe nost, and because | think that
the DIP Plan will result in the highest paynent for the
unsecured creditors, | will confirmthe DI P Plan.

The assunption by the Reorgani zed Debtor of the | eases
t hrough the DIP Plan, with the cooperation of the
shar ehol ders, appears on review to be nuch nmore likely to
happen than what is alnpost sure to be litigation if the
Creditor Plan is confirnmed, whether the specific Sigurdson
proposal includes a consolidation with the USA Corporation
case, or nerely includes a provision that requires the

Reor gani zed Debtor (or the Debtor in possession) to assunme the
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| eases and litigate as necessary to enforce the assunption
not i ons.

| am confortable with this conclusion, even after reading
pages 16-25 of the 2004 exam nation of M. Bauder. And | am
confortable with this position despite ny finding in the
earlier, oral decision, that the | andlords would prefer cash
fromthe Reorgani zed Debtor rather than remaining loyal to M.
Bauder and Ms. Mehler. In fact, it seens on reflection that
t he | andl ords could have both the cash flow and continue to
deal with M. Bauder and Ms. Mehler, directly or through USA
Cor poration, should Ms. Mehler and M. Bauder carry out their
threat to conpete with the Reorgani zed Debtor. And thus under
the Creditor Plan it is possible if not probable that the
Reor gani zed Debtor m ght end up | osing one or nore sites for
oper ati ng.

This is significant because if one or nore of the
busi ness locations is lost, that will result in a significant
| oss of inconme. And since there is a m ninmm anmount of inconme
that is required just to keep the business going, the |oss of
even one site may seriously reduce the funds that becone
avail able for the creditors.

Anot her mmj or issue for the unsecured creditors has to do

with what cash flow they receive fromthe Reorgani zed Debt or.
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Both plans |last for five years, and both define “net profits”
identically. The DI P Plan provides for 75% of the net profits
to go into a fund for distribution to creditors. M coments
at a previous hearing (Novenmber 29, 2001) were that the
officers’ salaries had to be capped and at |east 75% of the
net profits go to creditors. The inplication is that the
ot her 25% could go to the officers, or be used by the officers
to put back into the business. The DI P Plan does cap the
officers’ salaries and puts 75% into a fund for the creditors.

The Creditor Plan has a provision for a Contingency Fund,
which is “to facilitate paynent of repairs, maintenance,
capital inmprovenents, Class 1 adm nistrative expenses
[including attorney fees], and contingencies,” and which is to
receive 25% of the net inconme. The uses for which this fund
is to be put would appear to be itens that would al so be
covered by the corporation s ordinary-course-of -busi ness
expenditures. This fund will presumably be spent down over
time, but it appears that any remaining suns at the end of the
five years revert to the Reorgani zed Debt or.

The Creditor Plan Trust Fund is to be the recipient of
65% of the net profits, with 10% going to the officers, as an
incentive for Ms. Mehler and M. Bauder to not |eave and

conpete. Thus the effect is to allocate the net profits cash
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flowinto three different funds, into which various expenses
of the business and the estate are separated for paynment.

So for purposes of analyzing the conpeting plans, | have
treated the Creditor Plan as paying the creditors in effect
90% of the net profits (although this may be a generous
estimate of what the creditors will really receive) and the
DIP Pl an as paying the creditors in effect 75% (al though this
may be an ungenerous estimate if the Reorgani zed Debtor puts
any part of the 25% back into the business and thereby
increases net profits in future plan years). Those nunbers
al one woul d argue for confirmation of the Creditor Plan, but
if it is likely that the Creditor Plan will result in the |oss
of one or nore sites, then the question arises whet her 90% of
the net profits fromoperating one or two or three sites is
better than 75% from four sites. 75% fromfour sites is
better for the unsecured creditors.

Addi ti onal considerations are that paying the 75% into
the Trust Fund annually instead of nore often as proposed in
the Creditor Plan makes less likely a default (albeit the
Creditor Plan does not require a full 65% deposit every
quarter), and the 75% avoi ds the possibility (hopefully
slight) that the 90% plus $500/ nmonth m ght constitute a nunber

greater than the net profit. And confirm ng the DI P Plan
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greatly incentivizes M. Bauder and Ms. Mehler from | eaving
t he Reorgani zed Debtor in order to conpete and presunably
reduce the Reorgani zed Debtor’s incone.

Part of the previous decision was based on what | saw as
not so nuch bad faith on the part of Ms. Mehler and M. Bauder
to get to a confirmable plan soon enough, as nore “good faith”
on the part of the Sigurdsons. (Anyway, the DIP Plan m ght
not be confirmable if the Debtor’s managenment were guilty of
acting in bad faith, and | have already ruled that both plans
are confirmable, inplicitly ruling therefore that Ms. Mehler
and M. Bauder were not acting in bad faith.) In thinking
about this sone nore, it seens to nme that paying the creditors
less in order to punish the DIP's officers also results in
puni shing the creditors. That is a result that should be
avoided if it can be, regardl ess of what neasures if any to
take in connection with the sl owness of Ms. Mehler and M.
Bauder to get a plan confirnmed. (It may just be that the
length of tine in getting a plan confirned is sinply the way
t he Code works in the face of conpeting plans that both are
unconfirmable initially, and is “punishment” enough for
everyone, including Ms. Mehler and M. Bauder.) And it also
seens to ne that the issue of the personal obligation of Ms.

Mehl er and M. Bauder to repay the Sigurdsons is irrelevant to
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the confirmation of either plan.

In a related vein, | previously expressed concern about
the loss to the estate of the experience of Ms. Mehler and M.
Bauder, which significantly exceeds that of John Sigurdson,
and | reserved jurisdiction to assure that the Reorgani zed
Debtor was run in a way that fully protected the creditors’
interests. Confirmng the DIP Plan should alleviate those
concerns. | accept in part the Sigurdsons’ argunment that the
business is not closely akin in formto, say, a |lawer’s
practice, which at least in sonme cases is closely dependent on
the specific lawer. But there is no denying, based on the
track record so far, that Ms. Mehler and M. Bauder have a | ot
of very useful experience running this very business, which as
| said on May 29, 2002 the Sigurdsons’ proposed nmanager does
not have.

The previous decision also relied on the fact that John
Si gurdson was a credi ble purchaser for the business, and that
the Creditor Plan provided for M. Behles to take over the
operation of the business as Plan Adm nistrator in the event
that there were no successful bidders for the stock of the
conpany, whereas the DI P Plan provided for conversion in that
circunstance. Again, having thought about it some nore, it

appears to nme that it is unlikely there will not be a
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successful bidder for the stock of the Reorgani zed Debtor, and
so this will not be a problem

I n that connection, | think it is clear, but just to nake
it very clear, any proceeds fromthe sale of the stock are to
go into the Trust Fund, along with the $500.00 per nonth and
the 75% of net profits, for distribution to creditors.
Further, the Code provides that adm nistrative claimnts
within reason and with the approval of the Court can nmake
what ever arrangenents they wi sh for del ayed paynents of their
claims, and | don’t think that they have to make the sane
arrangenents for each plan. And it is perm ssible, even
expected, for a plan to provide that the adm nistrative costs
will be paid first out of the Reorganized Debtor’s post
confirmation income.

CONCLUSI ON AND A FI NAL NOTE

Havi ng reconsi dered both plans and the argunents nade in
favor of them | have concluded that it would be in the best
interests of all the creditors to confirmthe DIP Plan, for
the reasons stated above, and therefore | will enter such an
order upon subm ssion of a form of order by Debtors’ counsel.
(The form of order as entered should have the DI P Pl an
attached.)

Finally, M. Justice Felix Frankfurter is alleged to have
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said, on the subject of judges reversing thenselves, “Wsdom
too often never cones and so one ought not to reject it nerely
because it cones late”.> What is npst inportant is to get the
decision right, even if that happens belatedly. And that is
what | hope to have acconplished here. But that
accomplishnment, if it indeed is one, cannot obscure the fact
that | got it wong the first time around, and thus (1) put
the DIP in the position of having to ask for reconsideration,
and (2) put the Sigurdsons in the position not only of having
to object to the notion for reconsideration but al so of
bel i eving they had won and finding out otherwi se. For this |

apol ogi ze to both sides and to their counsel.

P

o s~
Honor abl ~“Janmes S. Star zynski
Uni ted States Bankruptcy Judge

Chris WPierce
PO Box 6
Al buquer que, NM 87103-0006

Victor E Carlin
PO Box 27047
Al buquer que, NM 87125-7047

SEdward Lazarus, Why Judges Rarely Change Their M nds,
Legal Affairs: A Magazine of Yale Law School, Vol. 1, No. 2
(Jul y/ August 2002), at 39.
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Leonard K Martinez- Met zgar
PO Box 608
Al buquer que, NM 87103-0608

Rodney L Schl agel
PO Box 3170
Al buquer que, NM 87190-3170

Frederick M Nowr er
PO Box 1966
Al buquer que, NM 87103- 1966

M chael J Capl an
827 E Santa Fe Ave
Grants, NM 87020-2458

| hereby certify that on Septenber 18, 2002, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered, or mailed to the |listed counse

and parti es.
lh‘.uc.,. & @Ldﬂmﬁ

Mary B. Anderson
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