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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
FURRS SUPERMARKETS, | NC.,
Debt or . No. 11-01-10779 SA
FURRS SUPERMARKETS, | NC.,
Pl aintiff,
V. Adv. No. 01-1160 S

FI NOVA CAPI TAL CORP.

HELLER FI NANCI AL, | NC.

and NMDFC EQUI PMENT LEASI NG CORP.
Def endant s.

MEMORANDUM OPI NI ON ON CROSS MOTI ONS
FOR SUMVARY JUDGVENT AND ORDER

This matter is before the Court on the followi ng two
motions: 1) Motion for Summary Judgnent by Plaintiff (docket
5), with supporting Menorandum (docket 6) and affidavit
(docket 7), and the objections thereto by Defendant Hell er
Fi nanci al Leasing, Inc. (by Menmorandumwi th attached exhi bit
and affidavit, docket 12) and the reply by Plaintiff (docket
22); and 2) Motion by Defendant Hell er Financial Leasing, I|nc.
(“Heller”)! for summary judgnent (docket 25), with supporting
Mermor andum (docket 26) and affidavit (docket 27), and the

response by Plaintiff (docket 28) with supporting affidavit

11t appears that the correct nane for the defendant is
Hel l er Financial Leasing, Inc., although the caption and the
conplaint identify “Heller Financial, Inc.” Heller Financial
Leasing, Inc. has responded to the conplaint and has been
treated as the party whose | eases and other property interests
are at stake.



(docket 29) and reply by Heller (docket 30) with Supplenent to
Reply that attaches sel ected portions of the Steven Mirtensen
deposition (docket 31).?2

Thi s adversary proceeding to determne validity of |iens
is a core proceeding. 28 U.S.C. § 157(b)(2)(A) and (K)
Before the Court are cross notions for summary judgnment,
governed by Federal Bankruptcy Rule 7056. The Court nust
grant a notion for summary judgnment:

if the pleadings, depositions, answers to

interrogatories and adm ssions on file, together

with affidavits ... show that there is no genuine

issue as to any material fact and that the noving

party is entitled to a judgnent as a matter of |aw.
Fed. R. Bankr. 7056(c). |In deciding whether material factual
i ssues exist, the Court nust resolve all anbiguities and draw

all reasonabl e inferences against the noving party. 1n re APB

Online, Inc., 259 B.R 812, 816 (Bankr. S.D. N. Y. 2001)(citing

Matushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.

574, 587 (1986).)

PLAI NTI FF* S MOTI ON

Plaintiff’s Mdtion argues that the “l eases” that it
entered into with Heller are disguised secured financing

transactions. First, citing In re Triplex Marine Mintenance,

2 Def endant MDFC Equi pnent Leasing Corp. settled its
di spute with the Debtor in Possession. See doc 1010 in the
mai n case.
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Inc., 258 B.R 659, 667-70 (Bankr. E.D. Tx. 2000) and In re
Kim 232 B.R 324, 330 (Bankr. E.D. Pa. 1999), Plaintiff
argues that because the | eases are noncancel |l abl e and bear
certain other traits they satisfy a per se test that dictates
that the | eases are in fact secured transactions. Second,

citing Triplex Marine and Banterra Bank v. Subway Leasing (In

re Taylor), 209 B.R 482, 486 (Bankr. S.D. Il. 1997),

Plaintiff argues that under the “economc realities”, the
| eases are disguised secured financing transactions.

HELLER S MOTI ON

Hel | er argues, citing In re Marhoefer Packing Co.. Inc.,

674 F.2d 1139 (7'M Cir. 1982), that the |leases are true | eases
under Washington state |law. Additionally, Heller disputes
Debtor’s assertion that it would not be feasible to satisfy
the return conditions of the | eases. Heller also disputes

t hat debtor had no reasonabl e option under the | ease other
than to purchase the equipnent at the end of the | ease term
and that the fact that a purchase option nmay be a “good deal”
does not turn a true |lease into a secured transaction. Heller
al so disputes facts regarding replacenment costs clainmed by
plaintiff.

FACTS
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1. The Heller Master Equi pment Lease Agreenment (“Lease”) is
attached as Exhibit A to Defendant Heller Financi al
Leasing, Inc.’s Menorandumin Opposition to Plaintiff’'s
Motion for Sunmary Judgnent (docket 12)3. This | ease
provides, in part:

1. ... Lessor requirenents and conditions shal
include ... docunents to inplenent, perfect, or
continue the perfection of Lessor’s rights and
remedi es as owner and Lessor of the Equi pnment,

i ncl udi ng Uni form Conmerci al Code forns.

Not wi t hst andi ng t he execution delivery or filing of
any instrunments or docunents, it is agreed that this
transaction is a lease and is not intended as
security. :

2. Each lease is a non-cancellable net |ease.

Each |l ease is intended to constitute a true | ease
and not a sale of the related equipnent. Title to

the equipnent will remain with |essor at all tines.
Lessee’s interest in the equipnment is |[imted to a
| easehol d.

9. ... Lessee shall at all tines prior to return of

an itemto Lessor procure and continuously carry,
mai ntain and pay for [insurance].

10. [Lessee shall pay all taxes and ensure Heller’'s
t ax deductions and credits.]

11. [Lessee shall maintain, service and repair the
property.]

12. ... Unless a purchase option is exercised,
Lessee shall deliver and surrender the equipnent to
Lessor at the end of the Term or Renewal Term

13. Each lease is a net |ease. Lessee assunes al

risk of and shall indemify and hold harnl ess Lessor
from and agai nst all damage to and | oss of the

Equi pnrent from any cause whatsoever ... Upon the
occurrence of an Event of Loss, at its option Lessee
shall: (i) repair ... (ii) replace ... or (iii) pay

31t is also attached as Exhibit F to the Mirtensen
affidavit (docket 7).
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Lessor in cash the Stipulated Loss Val ue, as
defined... ...

14. Lessee has not and by execution and performance
hereof will not have or obtain any title to the

Equi pnrent or any other interest therein except as
Lessee hereunder and subject to all the terns
hereof. Title to the Equi pnent shall at all tines
remain in Lessor and Lessee at its expense shall
protect and defend the title of Lessor and keep it
free or all claims and liens... Lessee will treat
this transaction as a | ease for tax purposes

Not wi t hst andi ng the express intent of the parties,
should a court of conpetent jurisdiction determn ne
that this Agreenment is not a true | ease, but rather
one intended as security, then solely in that event
and for the expressly limted purposes hereof,
Lessee shall be deemed to have hereby granted Lessor
a security interest in this Lease, the Equi pnent

16. (a)[At the expiration of the |ease term...
Lessee will give witten notice electing one of the
following options ... (i) renew the |ease as to al
such terns at their Fair Market Rental Value (as
defined below) ... (ii) purchase all such itens for
their Fair Market Value (as defined below) ...; or
(ii1) return all such itens to Lessor... (b) At the
expiration of the Termor Renewal Term of each item
that Lessee does not purchase, Lessee will at its
sol e expense and risk de-install, pack, and crate
such items and return themto Lessor ... (c) The
“Fair Market Value” and “Fair Market Rental Value”
of any item shall be the amount that would be paid
for an itemin an arm s length transacti on between
an informed and willing buyer or |essee (other than
a used equi pment dealer) to an informed and willing
seller or lessor, neither under any conpul sion or
buy, sell or |lease. Costs of renoval fromthe
| ocation of use shall not be deducted from such
val ue.

24. ... (d) This |l ease shall be governed by and
construed according to the | aws of the state of
Washi ngton, w thout regard to the conflicts of |aws
provi si ons thereof.

(f) This | ease cannot be cancelled or
term nated except as expressly provided herein.
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Attached to the Lease are various docunents. “Equi pment
Lease No. One”, describes the equi pnment, having a total
price of $4,680,966.91 for store nunbers 953, 954, the
war ehouse, and “new fl oor cl eaning equi pnment | ocated at
vari ous Equi pnent | ocations.”
One “Lease Closing Schedul e” details the floor
cl eani ng equi pnent, having a cost of $684,396.17. The
| ease calls for 60 nonthly paynents of $14,510.02 for a
total sum of $870,601.20. The stipulated |oss val ues
start at 103.16% for the first year, and decline to 17%
in year six. This |ease closing schedule grants the
debt or a purchase option under which debtor can purchase
all the equipment at the end of the 48!" nonth (only) for
t he anount of 24.44% of the acquisition cost plus taxes.
A second “Lease Closing Schedule” details the
equi pnment for stores 953 and 954 and the warehouse,
havi ng a cost of $3,996,570.74. The |lease calls for 60
nont hly paynments of $77,213.75 for a total sum of
$4,632,825.00. The stipulated | oss values start at
102.95% for the first year, and decline to 15%in year
Si X.
The Hell er equi pment | eases cover substantially all of

the furniture, fixtures, and equi pnment in stores nunbered
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953 and 954, as well as the Debtor’s product distribution
center in El Paso, Texas.

Debtor voluntarily converted its chapter 11 case to a
chapter 7 on Decenber 19, 2001, and Yvette J. Gonzal es
was appoi nted interim Chapter 7 trustee.

The Heller |eases were entered into as part of several
sal e- 1 easeback transactions, in which Debtor purchased

t he equi pnment for a store, then sold it to the lessors
and | eased it back. In some cases the Debtor owned the
equi pnent at the tinme of the sal e-leaseback; in other
cases the Debtor purchased the equipnment at the tinme of
the transacti on.

Steven L. Mortensen, President of the Debtor, submtted
an affidavit in which he estimated that it would cost
$25,000 to renove the equi prent from each | ocation and
that replacenment equi pnent for each | ocation would be
$300, 000. He also clainms that there would be operational
| osses associated with equi pnment returns ranging from
$147, 000 to $293,000 per store.

Hel l er submitted the affidavit of Jose F. Taveras, who
has 15 years of experience in the architectural design of
grocery stores, and who has repl aced shel ving and ot her

equi prent nmore than 100 times and has cl osed over 150
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stores. He believed the remaining econonmic life for the
Heller furniture, fixtures, and equi pnent was 72 nonths.
He al so believed that the fair market val ue of the

equi pnent at the end of Heller's | eases would be nore

t han $700, 000, based on the | oss values stipulated to by
the Debtor in the Heller |eases. Further, he stated that
the cost of replacing shelving and ot her equi pnent

| ocated at stores 953 and 954 and the distribution center
(not including the cost of new shelving and ot her

equi pment) woul d be substantially | ess than $325, 000 per
| ocation. He also stated that in 99% of cases, grocers
do not close stores to replace shelves, and that itens
coul d be replaced wi thout disrupting or ceasing
oper ati ons.

Hel l er also submitted the affidavit of WIliam Tefft,
Seni or Vice President of Asset Managenment for Heller

Fi nanci al Leasing, Inc. (Docket 27). He stated that if
conduit and or refrigeration piping is |leased with other
equi pment they are not returned at the end of the |ease
with the other equipnment. He stated that a | essee my
chose to spend the equival ent of one or nore nonth’s

| ease paynents to return equi pnment that is no |onger

needed rather than to purchase it. He also noted that
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closing a store at the end of a | ease may be a sensible
alternative at the end of an equi pnent |ease. Finally,
he states that in the vast mpjority of cases the
installation of new conduit, piping, or operating

equi prrent woul d not require closing the store.

DI SCUSSI ON

The determ nation of whether the Heller |ease is a true
| eases or disguised secured transaction is governed by state

| aw. See e.q.., In re Edison Brothers Stores., Inc., 207 B. R

801, 807 (Bankr. D. De. 1997).

The Court nust first analyze the lease in |ight of UCC 1-
201(37) to determne if the docunents create a security
interest or a |lease agreenent. Under UCC 1-201(37) the intent
of the parties is not the primary consideration. Taylor, 209
B.R at 484. Rather, a lease is construed as a security
interest as a matter of law if the debtor cannot term nate the
| ease and one of the enunerated four requirenents of UCC 1-

201(37) is satisfied. 1d. See also PsiNet, Inc. v. Cisco

Systens Capital Corporation (In re PsiNet, Inc.), B. R

., 2001 W 1657612 (Bankr. S.D. N.Y. 2001)(UCC 1-201(37)
contains an objective test that sets out a bright line test.)
Then, if the court determ nes that the transaction is not a

di sqgui sed security agreenent per se, it nust | ook at the facts
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of the case to determ ne whether the economc reality of the
transacti on suggests a true | ease or a secured transaction.

| d. See In re Triplex Marine Miintenance, Inc., 258 B.R at

669 (“If a court determ nes that the consideration of this
exception [whether a finding of a security interest is
conpel l ed under 81.201(37)(B)] does not conpel a conclusion
that a security interest was created per se, it should proceed
to a [sic] exam nation of all of the facts to determ ne
whet her the economic realities of a particular transaction
Create a security interest.”).

WAashi ngton Statute 8 62. A . 1-201(37) (hereafter “UCC 1-
201") provides a codified distinction between docunents
creating security interests and | ease agreenments. It
provi des, in part:

VWhet her a transaction creates a | ease or security
interest is determned by the facts of each case.
However, a transaction creates a security interest
if the consideration the |lessee is to pay the |essor
for the right to possession and use of the goods is
an obligation for the termof the | ease not subject
to termnation by the | essee, and:

(a) The original termof the | ease is equal

to or greater than the remaining life of

t he goods;

(b) The |l essee is bound to renew the | ease

for the remaining economc life of the

goods or is bound to becone the owner of

t he goods;

(c) The | essee has an option to renew the

| ease for the remai ning economc |ife of

t he goods for no additional consideration
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or nom nal additional consideration upon
conpliance with the | ease agreenent; or
(d) The | essee has an option to becone the
owner of the goods for no additional
consi deration or nom nal additional
consi deration upon conpliance with the
| ease agreenent.
A transacti on does not create a security interest
nerely because it provides that:
(a) The present value of the consideration the
| essee is obligated to pay the |l essor for the
right to possession and use of the goods is
substantially equal to or is greater than the
fair market value of the goods at the tinme the
| ease is entered into;
(b) The | essee assunes risk of |loss of the
goods, or agrees to pay taxes, insurance,
filing, recording, or registration fees, or
service or maintenance costs with respect to the
goods;
(c) The | essee has an option to renew the
| ease or to becone the owner of the goods;
(d) The | essee has an option to renew the | ease
for a fixed rent that is equal to or greater
t han the reasonably predictable fair nmarket rent
for the use of the goods for the termof the
renewal at the tine the option is to be
perfor nmed;
(e) The | essee has an option to beconme the owner
of the goods for a fixed price that is equal to
or greater than the reasonably predictable fair
mar ket val ue of the goods at the tine the option
is to be performed; or
(f) The amount of rental paynments may or will be
i ncreased or decreased by reference to the
amount realized by the | essor upon sale or
di sposition of the goods.
For purposes of this subsection (37):
(a) Additional consideration is not nom nal if
(i) when the option to renew the | ease is
granted to the lessee the rent is stated to be
the fair market rent for the use of the goods
for the termof the renewal determ ned at the
time the option is to be perforned, or (ii) when
the option to becone the owner of the goods is
granted to the |lessee the price is stated to be
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the fair market val ue of the goods determ ned at
the tinme the option is to be perfornmed.
Addi ti onal consideration is nomnal if it is

| ess than the | essee’ s reasonably predictable
cost of perform ng under the | ease agreenent if
the option is not exercised;

(b) “Reasonably predictable” and “renaining
economc |life of the goods” are to be determ ned
with reference to the facts and circunstances at
the time the transaction is entered into; and
(c) “Present value” neans the amount as of a
date certain of one or nore suns payable in the
future, discounted to the date certain. The

di scount is determ ned by the interest rate
specified by the parties if the rate is not

mani festly unreasonable at the tine the
transaction is entered into; otherw se, the

di scount is determ ned by a commercially
reasonabl e rate that takes into account the
facts and circunstances of each case at the tine
the transacti on was entered into.

Washi ngton Statute 8 62. A. 1-201(37) is substantially
i dentical to New Mexico's version of the statute, 8 55-1-
201(37) NMBA 1978 (1993 Repl .).

The Heller |lease is noncancell able by the debtor. See
Hell er Lease, T 2 and § 24(f). Therefore, the Court nust next
determine if any of the four “residual value factors” of UCC
1-203(37) are satisfied. See E. Carolyn Hochstadter Dicker
and John P. Canpo, FF&E and the True Lease Question: Article
2A and Acconpanyi ng Amendnents to UCC Section 1-201(37), 7 Am
Bankr. Inst. L. Rev. 517, 537 (1999)(The second part of UCC 1-
201(37)'s test exani nes whether lessor is not retaining a

substantial residual interest in the | eased property.)

Page -12-



a. |s the original termof the | ease equal to or greater
than the remanining life of the goods?

Equi pnrent Lease No. 1 has a 60 nmonth term The
stipul ated | oss val ues decrease from 102.95% in year one to
15% in year six in increnments of approximtely 15% annual ly.
The | ease cl osing schedule states that the | oss value for
years seven through ten are “NA”. It therefore appears that
after 6 years the stipulated | oss value would be zero,
indicating to the Court that the parties expected the
equi pnrent woul d not have value after year 6. Stipulated | oss
val ue does not, however, per se determ ne whether a piece of
equi pnent is at the end of its useful life.

On the other hand, the Taveras affidavit stated that the
remai ni ng economc life for the Heller furniture, fixtures,
and equi pment was 72 nonths. And, the Mortensen deposition,
pp. 10-11 indicates that there is a market for used equi pnent.

Sunmary judgnent is not appropriate because there is a
genui ne issue of fact related to the economc |life of the
goods.

b. |s the | essee bound to renew the | ease for the remaining

economc life of the goods or bound to becone the owner
of the goods?

No. Heller Lease § 16 states the options available to
Debtor at the end of the | ease. Debtor could renew the | ease
at fair market rental value, purchase all itenms at their fair
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mar ket value, or return the items. In Mrtensen' s deposition,

p. 13, he also stated that return of equi pnent would be one of

several possible rational decisions one could nake at the end

of a | ease.

C. Does the | essee have an option to renew the | ease for the
remai ni ng economc life of the goods for no additional

consi deration or nom nal additional consideration upon
compliance with the | ease agreenent?

Heller lease Y 16(a)(i) gives Debtor the right to renew

the | ease at the fair market rental
Addi ti onal consideration is not nomnal if (i)

when the option to renew the |ease is granted to the

| essee the rent is stated to be the fair market rent

for the use of the goods for the term of the renewal

determned at the tinme the option is to be

perfor nmed.
UCC 1-201(37)(a). However, if the fair market rent is itself
nom nal (because, for exanple, of no market for the goods, or
t he goods are outdated, in poor shape, or are otherw se at the
end of their economc lives) the Court will find the |ease to
be a secured transaction. Hochstadter and Canpo, 7 Am Bankr.
Inst. L. Rev. at 541-42.

In this case, there is nothing in the record to indicate
the actual fair rental value of the goods, or the fair rental

val ue of the goods as projected at the tine the | ease was

executed. Summary judgnment is therefore not appropriate.
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Al so, as discussed above, there is a genuine issue regarding
the economic life of the goods.

d. Does the | essee have an option to becone the owner of the
goods for no additional consideration or nom nal
additional consideration upon conpliance with the |ease
agreenent ?

Debt or has the option to purchase the goods at their fair
mar ket value. See Heller Lease f 16(a)(ii).

Addi ti onal consideration is not nomnal if ...(ii)

when the option to becone the owner of the goods is

granted to the lessee the price is stated to be the

fair market value of the goods determ ned at the

time the option is to be perforned
UCC 1-207(37)(a). However, if the fair market value is itself
nom nal (because, for exanple, the goods are outdated, in poor
shape, or otherwi se at the end of their economc lives) the

Court will find the |lease to be a secured transacti on. In re

Edi son Brothers Stores, Inc., 207 B.R 801, 810 (Bankr. D. De.

1997):

[E]ven if the | ease agreenment provides that the

| essee has an option to purchase the | eased property
for its fair market value at the end of the |ease
term(as is the case before ne), it may still
indicate that a security arrangenment was intended if
t he remaini ng val ue of the property at the end of
the | ease term can be shown to be negligible or

i nsignificant.

The record contains disputed facts regarding the present
fair market value of the goods. For exanple, the Taveras

affidavit states that the value is $700, 000, although this
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value is based on | oss values that appear in the | ease, not on
any appraisal. Debtor disputes this value as being based on
the | ease docunent itself, not on an appraisal of actual fair
mar ket val ue.

Debt or al so deducts fromits version of the fair narket
val ue the cost of renoval and the econom c costs associ ated
with closing stores to facilitate removal of the equi pnent.
Debt or argues that these costs anpunt to econom c conpul sion
that it exercise the option. The |eases, however,
specifically do not allow consideration of renpval costs.

W t hout deci di ng whether the | ease provision is binding in
this situation, the Court finds that there is also a dispute
what these renoval costs would be. Conpare Mirtensen
affidavit 1 8 (Costs of rempval exceed $539, 000 per store),
with Taveras affidavit 1 5 (Costs of renoval would be
substantially |l ess than $325, 000 per |ocation.)

Does the econonmc reality of the Heller transaction suggest a
true |l ease or a secured transaction?

In these notions for summary judgnent the Court finds
that there are genuine issues of material fact relating to the
lives of the | eased goods and their values such that judgnent
cannot be granted on the basis of the “economc realities”
test.

ORDER
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Debtor’s Motion for Sunmmary Judgnent and Heller’s Motion

for Summary Judgment are both deni ed.

I g

Honor abl e”Yames S. St ar zynsKki
United States Bankruptcy Judge

| hereby certify that on February 1, 2002, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

David Thuma
500 Marquette NW Suite 650
Al buquer que, NM 87102

P. Fish
PO Box 2168
Al buquer que, NM 87103-2168

Jeffrey R Fine
901 Main Street, Suite 4300
Dal | as, TX 75202

Yvette J. Gonzal es

PO Box 1037

Pl acitas, NM 87043-1037

Office of the United States Trustee

PO Box 608
Al buquer que, NM 87103-0608

%amimjv
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