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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
CARLA J. CHAVEZ,
Debt or . No. 13-01-11036 SS
CARLA J. CHAVEZ,
Plaintiff,
V. Adv. No. 01-1186 S

| NTERNAL REVENUE SERVI CE, et al.,
Def endant s.

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

This matter is before the Court on the trial of the above
captioned adversary proceeding. Plaintiff seeks the
di sal | owance of cl ains agai nst her by New Mexico Taxation and
Revenue Departnment ("TRD') and New Mexico Department of Labor
("DOL"), the avoidance of the liens securing those clains, and
the award to her of her honestead exenption fromthe proceeds
of the sale of her home. Plaintiff also sued the United
States Internal Revenue Service. |IRS responded by w thdraw ng
its proof of claim(docket 36 in the bankruptcy case). The
| RS i ssue is therefore not before the Court.

Plaintiff appeared through her attorney Robert
Hi | gendorf. TRD appeared through its attorney Donald Harris.
DOL appeared through its attorney Rebecca Wardlaw. This is a

core proceeding. 28 U S.C. 8§ 157(b)(2)(B) and (K)



Debtor and Richard Otiz were married in May 1986, and
di vorced on October 20, 2000. The Debtor and M. Otiz
acquired real estate after subdividing M. Otiz's parent's
| and. They then obtained a construction |loan and built a
house. Both made paynments on the | oan. The house was
conmmunity property. Debtor received the house as her sole and
separate property in the divorce, subject to Richard Otiz's
homest ead exenption in the amount of $30, 000.00 which he
pl edged for the paynent of state and federal taxes. The
property was sold on August 2, 2001 free and clear of liens
with liens attaching to the proceeds. Approximtely
$106, 000. 00 of proceeds are in escrow.

I n October 1994, during the marriage, Richard Otiz
registered a sole proprietorship with the Taxation & Revenue
Departnment under the name "Ortiz Sout hwest Custom Buil ders”
("the business"”) and listed his nane as "owner." (TRD Exhibit
4, page 1). Richard Otiz testified that his wife had no
i nvol venent in the business. M. Otiz constructed several
houses, then acted as a subcontractor to other contractors.
M. Otiz had enpl oyees at various tinmes. M. Otiz and/or
Debt or took money out of the business at various tines. M.
Otiz failed to file CRS fornms to report gross recei pts taxes

and state wi thholding taxes for several tinme periods. He also
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failed to file certain unenploynent tax returns. 1In the
parties divorce, M. Otiz assunmed the obligation to pay
t axes.

The Taxation & Revenue Departnment audited the business.
M. Otiz received an audit report and cover letter dated
Decenmber 8, 1998. (TRD Exhibit 1, page 8). Tax and Revenue
mai | ed one Notice of Assessnment of Taxes and Demand for
Payment to the business on Decenber 30, 1998 for the periods
Cct ober 1994 through February 1998. (TRD Exhibit 1, page 1).
On that sane date it nmailed two Notices of Assessnent of Taxes
and Demand for Paynent to Richard Ortiz, one for 1996 and one
for 1995. (TRD Exhibit 1, pages 2 and 3). M. Otiz did not
respond to the audit, did not protest any of the assessnents
or take any action whatsoever to refute the correctness of the
assessnents. Assessnments in New Mexico are presuned to be
correct. Section 7-1-17(C) NMSA 1978. In fact, M. Otiz's
testinony indicated that he had failed to keep adequate
records fromwhich taxes could be computed. The record is
cl ear, however, that he was fully aware of the various demands
and notices transmtted by the taxing authorities.

DOL's Exhibit 1 appears to be a copy of DOL's file. It
appears that M. Otiz failed to file substantially all of his

requi red unenploynment tax returns. The first page of Exhibit
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1 is DOL's nost recent lien, filed of record in Santa Fe
County, New Mexico on June 1, 2001. It consists of taxes,
interest, and penalties due for each quarter beginning June
30, 1996 through March 31, 2000. The total amount cl ainmed due
is $23,946.39. Some of the ampunts are estimted. See DOL
Exhi bit 1 page 15 ("Notice of action for collection warrant
esti mat ed wages" dated Decenber 14, 2000). This docunent
conspi cuously states that the amounts |isted as estinmated

"W LL BECOVE FI NAL THI RTY (30) DAYS AFTER SAI D WARRANT 1| S

FI LED OF RECORD, UNLESS YOU ESTABLI SH, TO THE SATI SFACTI ON OF
THE DEPARTMENT, THAT THE ESTI MATED AMOUNT IS | NCORRECT W THI N
THI'S THI RTY (30) DAY PERIOD." A Warrant of Levy and Lien was
filed in Santa Fe County on February 2, 2001 (DOL Exhibit 1
page 5), and a revised one was filed on June 1, 2001 (DOL
Exhibit 1 page 1). Exhibit 1 contains many other filings with
Santa Fe County for earlier tine periods.

As with other taxes, the New Mexico unenpl oynent tax
system provi des for estinmations when an enployer fails to
report. The estimations becone final if no appeal is filed
within the tinme period allowed. Section 51-1-36 NMSA 1978.
Adm nistrative and judicial appellate procedures are set forth

in Section 51-1-8 NMSA 1978. Li ens are issued and recorded
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for delinquent taxes, and they attach to all real and personal
property of the naned person. Section 51-1-36 NMSA 1978.

The burden of proving the inaccuracy of a tax
determnation is on the taxpayer. 51-1-36 NMSA 1978. This

burden is not changed by the bankruptcy. Raleigh v. Illinois

Departnent of Revenue, 120 S.Ct. 1951, 1958 (2000).

On June 2, 1997 Taxation & Revenue filed a Notice of
Claimof Tax Lien in Santa Fe County upon the property of
Richard Ortiz for the tax period June 1995 t hrough October
1996. (TRD Exhibit 4, page 2). On March 29, 1999 Taxation &
Revenue filed another tax lien. (TRD Exhibit 4, page 3). TRD
Exhibit 2 is its Amended Proof of Claimfiled in Debtor's
bankruptcy case, consisting of $133,462.45 secured, $331.61
priority, and $23.90 general unsecured cl ains.

Debtor testified that she was unaware that M. Otiz was
del i nquent in paying taxes. She did not know about the audit.
She becane aware of the tax liens when she attenpted to sell
t he house.

For centuries, comunity property |aw has made both
spouses |liable for the comunity’ s debts. New Mexico has
codified that law in Sections 40-3-6 through 17 NMSA 1978.

Al t hough there may be di sputes about the outer edges of that

liability, such as whether sone debts are incurred for the
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benefit of the community or not, and thus whether the
community should be |liable for the debt rather than the

i ndi vi dual who incurred the debt, the principal of joint and
several liability of each spouse for the debt, in relation to
third parties, remains firm Under state |aw, either spouse
can incur a community debt for which the community is |iable,

“w thout the participation of the other spouse”. Huntington

Nati onal Bank v. Sproul, 116 N M 254, 258, 861 P.2d 935, 939

(1993)(citing Beneficial Finance Co. v. Alarcon, 112 NN M 420,

422, 816 P.2d 489, 491 (1982)); Execu-Systems, Inc. v. Corlis,

95 N.M 145, 147, 619 P.2d 821, 823 (1980); Fernandez v.

Fer nandez, 111 N.M 442, 444, 806 P.2d 582, 584 (Ct. App.
1991).)

There are ways, of course, to nake sure that third
parties are put on notice of the non-liability of a spouse for
certain or all obligations incurred by the other spouse; those
are set out in Sections 40-3-9(4) and (5) and 40-3-10.1.

There is no evidence that Ms. Chavez ever used any of those
procedures. The nere non-listing of Ms. Chavez (then Ms.
Ortiz) on the formsubmtted to the state, indeed the |isting
of M. Ortiz as the person with 100% responsibility for
runni ng the business, does not constitute conpliance with any

of the specified procedures or circunstances for establishing
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t he busi ness debts as the separate obligations of M. Otiz.
Thus, the presunption that the business debts are community
debts has not been set aside. |In fact, the evidence that has
been presented | eads to the opposite concl usion.

It is also the case that this was a community debt. Both
spouses had the right to nanage the business, even if only one
of them actually did the nmanagi ng, and both obtai ned the

advant ages, such as they were, of the business. Taxes due on

community earnings are a community debt. Protest of Raines,
No. 00- 18 (Taxation and Revenue Departnent, State of New Mexico
2000), at 4. Courts in community property states routinely

hold that taxes are community debts. See e.g. Hyde v. United

States, 72 A.F.T.R 2d 93-6150, 93-2 USTC P50, 605, 1993 W
512059 at 2 (D. Az. 1993) aff’'d 26 F.3d 130 (1994). (Hol ding
that 100% of wife' s pension fund, a comunity asset, was
subject to IRS | evy based on her husband’'s failure to remt

wi t hhel d incone and FICA tax for a conpany in which he was an
of fi cer because the debt was a community debt); Baca V.

Village of Belen, 30 NNM 541, 240 P. 803, 805 (1925) (Real

estate tax on community property is a conmmunity debt, subject

to satisfaction out of comunity property.); Wne v. Wne, 14

Ariz.App. 103, 105, 480 P.2d 1020, 1022 (1971)(Noting t hat

i ncone taxes, penalties and interest are probably “per se”
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community debts); Vail v. Vail, 117 lIdaho 520, 521, 789 P.2d

208, 209 (Ct. App. 1990)(Taxes are comrunity debt); Hanson v.
Hanson, 55 Wash.2d 884, 888, 350 P.2d 859, 861 (1960) (I ncone
tax is conmmunity obligation which becomes a joint obligation
after a divorce.)

The overriding rule in this case is that under New Mexico
law, the entire comunity is liable for all community debts.
Section 40-3-11(A) NMSA. By authorizing comrunity clainms to
be enforced against the entire comunity, while at the sane
time having | ong established that either spouse can incur a
communi ty debt, New Mexico has given each spouse an interest
in the entire comunity which is subject to creditors' clains
and liens. See also 11 U S.C. 8§ 541(a)(2) and 726(c) (All
conmmunity property becomes property of the estate of a debtor
with a nonfiling spouse (not just the filing debtor's one-half
interest), and all community clains are paid fromthis

property.); Swink v. Fingado (In re Fingado), 995 F.2d 175,

178 (10th Cir. 1993).

I n consequence, Ms. Chavez, as part of the comunity, is
liable for the taxes that went unpaid during the existence of
the community. The fact that the divorce allocated that
obligation to M. Otiz is irrelevant of course for third

parties such as these taxing authorities. WM. Chavez nmay have
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a cause of action against M. Otiz based on the divorce
stipul ation, but that does not affect Ms. Chavez's liability

to third parties. Hanson v. Hanson, 55 Wh.2d 884, 887-88, 350

P.2d 859 (1960) (After divorce, conmmunity creditors can coll ect
community debts fromeither party and paynent of a joint debt
sustains action for contribution.) Furthernore, it is
commonpl ace in New Mexico to wait until enforcenent to

det erm ne whether a debt is separate or community. Both
spouses do not need to be parties to the action |iquidating

t he debt. Hunti ngton Nati onal Bank v. Sproul, 116 NN M 254,

259, 861 P.2d 935, 940 (1993); Dell v. Heard, 532 F.2d 1330,

1334 (10th Cir. 1976). Conpare Oyakawa v. Gllett, 175 Ariz

226, 228, 854 P.2d 1212, 1214 (Ct. App. 1993)(In California,
community property is liable for a debt incurred by either
spouse and regardl ess of whether one or both spouses are
parties to the debt or to a judgnment for the debt; however, in
Arizona, by statute, a plaintiff desiring to obtain a judgnment
agai nst the marital community for a community debt nust join
bot h spouses.)

The consequences of this conclusion are that Ms. Chavez’
share of the proceeds of the sale of the comunity honestead
are liable for the community taxes, and that liability

overrides her honmestead exenption. 8§ 42-10-11 NMSA 1978.
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Ms. Chavez raises the argunent that due process should
require the state to have provided nore specific or targeted
notice to her as a condition to collecting fromher. |In other
words, Ms. Chavez argues that the |laws of the state of New
Mexi co, devel oped by courts over a period of nore than a
hundred years, and the |legislature’s judgnments in codifying
the case law and in setting up a structure whereby the state
generates the revenue it needs to run the state, are
unconstitutional. It is a comonplace to say that Ms. Chavez
bears a very heavy burden to prove that. Nothing presented to
the Court suggests she has net that burden. |In particular,
courts have al ways been careful to protect the power of the
governnent (both the federal governnment and state governnents)

to generate and protect the public fisc. See, e.qg., DePaolo

v. United States (In re DePaolo), 45 F.3d 373, 376 (10" Cir.

1995) (post-confirmation IRS audit and demand for additional
tax paynents). Nothing about the procedures used by the
governnment in this case appear to be so unfair as to justify a
finding that either the federal or the state constitution
demand a different behavior. Simlarly, the community
property | aw approach to resolving conflicting disputes and
all ocating responsibilities is so deeply enbedded in this

state’s historical, social and |legal fabric, that only the
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most conpel ling evidence of a violation of a basic right
guaranteed by either constitution should justify overturning
that law. M. Chavez’ generalized claimof a |ack of due
process does not cone close to neeting that standard.

Debt or argues that state law entitles her to specific

notice directed to her, citing to Protest of Tafoya No.99-19

(Taxati on and Revenue Departnent, State of New Mexico 1998), a
publ i shed decision froma hearing officer of the Taxation and
Revenue Departnent. |In Tafoya, the hearing officer ruled that
a corporate officer had to be individually assessed for the
corporation's wthhol ding taxes before those taxes could be
coll ected fromhimpersonally. 1d. at 8. The corporation had
been assessed, but the hearing officer stated "There is
nothing in the Tax Adm nistration Act that would make this
assessnment effective agai nst Anthony Tafoya, a corporate
of ficer of American Ready-M x, in his individual capacity."”
Id. at 6.

Unli ke Tafoya, in this case the community property | aws
i npose an automatic liability on the spouse. The Court finds
t hat an assessnent on the husband, as agent for the conmmunity,
is sufficient. 1In a sense, the taxpayer was the marital

community. Section 7-1-3(0O) defines “person” very broadly,

i ncludi ng “any individual who, as such, is under a duty to
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performany act in respect of which a violation occurs;...”
NMSA (2001 Repl acenent Panphlet). A single notice to the
marital community would seemto satisfy due process. See

Hunti ngt on National Bank v. Sproul, 116 NN M 254, 265-66, 861

P.2d 935, 945-46 (1993)(No need to join non-debtor spouse
prior to foreclosure of a judgnment |ien against the debtor

spouse.) See also Price v. State of Louisiana, 664 So.2d 802,

807 (La. Ct. App. 1995), cert. denied 669 So.2d 405 (La.

3/8/96) (Wfe was not entitled to prior notice of garnishnent
of her wages for her husband's taxes properly assessed agai nst

him),; Kerico v. Doran Chevrolet, Inc., 572 So.2d 103, 104-05

(La. Ct. App. 1990)(No violation of due process to sue only
husband because there is a Louisiana statute that states that
ei ther spouse is a proper defendant during the existence of
the marital community in an action to enforce an obligation

agai nst comrunity property.); Kommyv. Departnent of Social and

Health Services, 23 Wash. App. 593, 600, 597 P.2d 1372, 1376

(1979) (Due process not inplicated when the community (as
opposed to the non-debtor spouse) is not deprived from
asserting defenses to a claim)

I n addition, section 3.1.6.16 NMAC (repeal ed on January
15, 2001, see New Mexico Register, Vol 12, No. 1) provided

that the Departnent did not need to do a separate assessnent
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on anyone "secondarily liable."” According to the regulation,
this included "spouses of sole proprietors with respect to
proprietorship tax liability.”" In other words, the
Departnent's position was that it need not assess spouses as
secondarily |iable taxpayers. (Debtor concedes that there

exi sted no simlar DOL regulation, but argues that due process
required the sanme result of DOL.) Debtor argues that 1) the
repeal of this regulation is an acknow edgnent by the
Departnment that it needed to assess spouses separately, and 2)
Taf oya held that a separate assessnment was needed.

To begin with, whatever the reason was for the repeal of
the regulation, its repeal cannot reinstate a law or rule that
did not exist to begin with. That is, the repeal of a
regul ation that said that TRD did not need to give separate
notice to a sole proprietor’s spouse does not “reinstate” (or
per haps nmore accurately, “instate”) a rule that the spouse
must receive separate notice, when no such rule existed before
the regulation was put into effect. By asserting that the
regul ati on, even though repealed, inplicitly recognized that
to be the law, Plaintiff in effect nmakes this argunent.

And the overall problemw th Debtor’s argunents is that
the taxing authorities are pursuing not the “sole

proprietorship” as such but rather are pursuing, for these
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community debts, the community which held the sole
proprietorship as a community asset. It was the community

t hat owned the sole proprietorship, not one of the

i ndividuals. Thus the target of the collection efforts is not
merely M. Ortiz as an individual, with the result that Ms.
Chavez is, by that fact, a secondarily liable party. Rather,
it is the comunity that is properly the target of the
collection activities, and thus TRD and DOL are entitled to
pursue the community property in satisfaction of the debt.

See NMSA 840-3-11(A), dealing with priorities for satisfaction
of community debts (comunity debts satisfied first from non-
homest ead conmunity property, then fromthe honestead [subject
to exenption laws], then fromthe separate property of the
spouse incurring the debt.) There is nothing in the record to
indicate that the taxing authorities are claimng |iens

agai nst any of the Debtor's property that was held as separate
property during the marri age.

Unli ke the relationship between a corporation and its
officers who are ordinarily only secondarily liable for the
corporate debts (if even that), the comrunity is “primarily”,
not secondarily, liable for these TRD and DOL debts, by virtue
of the community property laws. Therefore section 3.1.6.16

NMAC does not or would not apply because there is no attenpt
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in this case to pursue secondarily liable parties. Perhaps if
the taxing authorities were attenpting to collect from
Debtor's fornmerly separate property the Taf oya case m ght be
appl i cabl e, but that obviously is a ruling that the Court need
not and does not make in this case.

| s what happened to Ms. Chavez unfair? Assuredly so. It
is just as unfair to her as would be a credit card debt
incurred by her then husband and left for her to pay. The
unf ai rness, however, arises fromthe actions of her husband,
not the creditors, for whom denyi ng paynent would nerely
transfer rather than remedy any unfairness. The State of New
Mexi co has nade a policy decision that in these circunstances,
it is the two married individuals who nust suffer the
consequences of debts going unpaid, not the creditors, and
there is no basis for this Court to overrule that policy
deci si on.

To be sure, in this case the consequences go far beyond
the incursion of a credit card debt. Here the governnent is
taking away from Ms. Chavez a substantial part of the fresh
start which she seeks by invoking her honestead rights.
However, there is again nothing about the policy decision of
the state of New Mexico that is so offensive to the

constitutions of the United States or the State of New Mexico
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that conpels this Court to overrule the state’'s schenme for

rai sing and spendi ng noney in order to protect Ms. Chavez’
honest ead exenption, “even though such conduct may seem

i nequitable or may inpair the debtor's fresh start.” DePaolo

v. United States, 45 F.3d at 376.

Debt or argues that Section 40-3-11(B) NMSA 1978 prevents
the tax lien fromattaching to the residence. The Court
di sagrees. Section 40-3-11(B) requires both spouses to join
in witings that create a debt or obligation that create a
lien on the marital residence. No witing is required for the
creation of a tax debt. Tax debts arise by statute.

Debtor al so argues that the tax debt should be treated as
a separate tort or crinme, i.e., a separate debt of M. Otiz,
so that her share of the community property would not be
l'iable. The taxes, however, are not the result of a tort or
crime. The taxes arose by operation of law. It may have been
acrinmne to fail to file returns, but the liability itself did
not arise froma crine or tort.

Debt or argues that since the divorce she holds the real
estate as her separate property, and it should not be |liable
for her ex-husband's tax debts. But, a community debt
incurred prior to a divorce is properly payabl e out of

community funds even if they have been transnuted into
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separate property by virtue of the divorce decree. Mucka v.
W ndham 483 F.2d 914, 916-17 (10th Cir. 1973) (appl yi ng New
Mexi co | aw).

The Court agrees with the argunents of TRD and DOL t hat
t he Debtor has had all the process due her. First, there are
statutory and adm nistrative renedies to the original
assessnments of the taxes. (In opening statenments, M.
Hi | gendorf admtted that M. Otiz did not file returns, that
the taxing authorities audited him and that the protest
periods had all expired. He also conceded that the anounts
claimed are binding on M. Otiz.) As part of the comunity
Ms. Chavez coul d have appeal ed the assessnents. She shoul d
not get a second chance to challenge the validity of the
underlying taxes. For exanple, if M. Otiz had a judgnent
entered against himfor negligence, Debtor could not now
relitigate that judgnent. The only avenue left in theory
woul d be to argue that the debt was not a conmunity debt, or
that the Debtor was not a spouse at the tine the debt was
incurred (argunents that, in this instance, are contrary to
the facts). She could have raised those argunments in this
context, and that would have been the amobunt of process she

was due.
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the foregoing reasons, the Court will enter a

j udgment for

New Mexi co Taxation and Revenue Departnent and

of Labor.

New Mexi co Depart nent

a5 g

A .

O P
Honor abl e James S. St ar zynski
United States Bankruptcy Judge

hereby certify that on Septenber 27, 2002, a true and

correct copy of the foregoing was either

el ectronically

transmtted, faxed, delivered, or mailed to the |listed counse

and parti es.

Robert N Hil gendorf
310 McKenzie St
Santa Fe, NM 87501-1883

Rebecca E Wardl aw

NM Dept of Labor Legal Section
PO Box 1928

Al buquer que, NM 87103-1928

Donald F Harris

PO Box 8485

Al buquer que, NM 87198- 8485
Kel l ey L. Skehen

309 Gold Avenue SW
Al buquer que, NM 87102- 608
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