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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
DI ANA BUSETTA- SI LVI A,
Debt or . No. 13-02-17194 SA

MEMORANDUM OPI NI ON | N SUPPORT OF ORDER
RECONSI DERI NG THE OCTOBER 29, 2003 FEE ORDER
BUT DENYI NG THE RELI EF SOUGHT

The Chapter 13 Trustee (“Trustee”) and the United States
Trustee (“UST”) have asked the Court to reconsider its
deci si on denying Debtor’s counsel $310.62 of fees from work
done prepetition for this chapter 13 debtor. The Court has
reconsidered its ruling, and while accepting the argunent
urged by the two parties, neverthel ess denies the requested
relief in this case.

BACKGROUND

On October 29, 2003, the Court entered its Order Denyi ng
in Part Application for Conpensation and Rei nbursenent (doc
46) and a nenorandum opinion in support thereof (doc 45). In

re Busetta-Silvia, 300 B.R 543 (Bankr. D.NNM 2003). In the

Order, the Court held that the attorney for the debtor could
not be conpensated post petition, as an adm nistrative claim
fromestate assets, for work perfornmed for the debtor in
preparation for the chapter 13 filing, although debtor’s

counsel could file a nonpriority unsecured claimfor the



unpaid fees.? The Court therefore denied approval of $310.62
of the requested fees.

The Trustee and the Debtor pronptly filed an appeal (doc
47) on Novenber 3. Then, on Novenber 10, 2003, the Trustee
filed her Motion to Reconsider (doc 51) in this court.? On
Novenmber 14, 2003, the Bankruptcy Appellate Panel granted the
Trustee’ s unopposed notion to stay the appeal proceedi ngs so
that the Mdtion for Reconsideration could be ruled upon by
this Court. The UST, having joined in the appeal, on Decenber
9, 2003 joined in the Trustee's Mtion for Reconsideration

(doc 64). Both the UST and the Trustee then filed briefs in

1 The rationale for the decision was that fundanental to
the structure of the Bankruptcy Code was the distinction
bet ween prepetition and postpetition debts, assets and
activity, and that none of the several related provisions
whi ch deal with paynent of attorney fees by thensel ves erase
that distinction in a way that would authorize paynment under
t he Code.

2 The Motion to Reconsider will be treated as a notion
under Rule 9023 of the Federal Rules of Bankruptcy Procedure,
whi ch incorporates Rule 59 of the Federal Rules of Civil
Procedure. “No matter how styled, we construe a post-judgnent
motion served within ten days of the entry of judgnent and
chal | engi ng the correctness of the judgnent as a notion under
Rul e 59(e).” Buchanan v. Sherrill, 51 F.3d 227, 230 n. 2.
(Citation omtted.) Accord, Dalton v. First Interstate Bank
of Denver, 863 F.2d 702, 703 (10" Cir. 1988). (Citation
omtted.)
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support of the Mdtion for Reconsideration (docs 69 and 70
respectively).?
ANALYSI S

WHETHER THE COURT SHOULD RECONSI DER (LOOK AGAIN) AT ITS
DECI SI ON

The first issue is whether or not the Court shoul d
reconsider its decision; that is, regardl ess of what the
decision on the nmerits mght be after the Court re-exam nes
its previous decision, should the Court even engage in that
process? As detailed in the previous decision, 300 B.R at
544-45, the parties to the previous decision had filed, in
addition to the fee application and an objection thereto, a
stipulation of facts and four briefs on the subject, none of
whi ch raised, nuch | ess argued, the executory contract
anal ysis now put forward. The Trustee and UST acknow edge
t hey becane aware of the possibility when the Court pointed
out inits first order that none of the parties had argued
that theory. 1d. at 545 n. 2. “[A notion for
reconsi deration] is not appropriate to revisit issues already
addressed or advance argunents that could have been raised in

prior briefing.” The Servants of the Paraclete v. Does, 204

3 Debtor’s attorney has not filed anything nore in this
court, perhaps having determ ned that the $310.62 at issue for
hi mno | onger justifies the further expenditure of either
treasure or bl ood.
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F.3d 1005, 1012 (10" Cir. 2000)(Citation omtted.) Thus, the
Court would be inclined to deny reconsideration on this ground
and because the executory contract argunment will surely be
rai sed in any nunber of the cases in which counsel are still
provi di ng unconpensated prepetition services to debtors.

On the other hand, the issue is of considerable
i nportance. Experience continually denponstrates that debtors,
creditors, trustees, the courts, and the public generally are
so nmuch better served by having debtors represented fromthe
out set by conpetent counsel rather than having debtors
representing thensel ves at any stage of the process, including

before the petition is filed. See In re Busetta-Silvia, 300

B.R at 550-51. That policy/public interest aspect alone
woul d justify the reconsideration. And while the Court is not
aware of any case |aw which suggests that a request by a
Bankruptcy Appellate Panel is also sufficient grounds for a
reconsi derati on under Rule 9023,4 the proposition would seem
to be self evident, on grounds of comity if nothing else.®

The Court has therefore granted that part of the Mdtion to

4 I ndeed, the Court has not even | ooked for such a case.

S vVarley v. Tanmpax, lInc., 855 F.2d 696, 699 (10" Cir.
1988) (tinmely filed Rule 59(e) nmotion gave the trial court the
power and jurisdiction to amend the judgnent for any reason,
and was not limted to the ground set forth in the notion).
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Reconsi der which asks the Court to review what it has
previ ously ordered.

VHETHER PREPETI TI ON FEES CAN BE PAI D UNDER AN EXECUTORY
CONTRACT THEORY

The parties argue persuasively that the arrangenent
bet ween a debtor and counsel is an executory contract.
Al t hough t he Bankruptcy Code does not define the term one of
the Tenth Circuit’s definitions of an executory contract is a
contract in which neither party has conpletely perforned, and

t he obligations of each party remain “conplex”. Wrkmn v.

Harrison, 282 F.2d 693, 699 (10" Cir. 1960). O her
definitions used by the Tenth Circuit include a contract that
has not as yet been fully conpleted or preforned and in which
future obligations remain, or in which material performance

remai ns due on both sides. United States v. Wers (In re

ers), F.3d __, 2004 W 605416 (10'M Cir. 2004), at page

3. (Citations omtted.) |In Shaw v. Dawson (In re Shaw), 48

B.R 857, 859 (D.N.M 1985), the court used Professor Vern
Countryman’s now cl assic definition of an executory contract
as a contract under which the obligations of both the debtor
and the other party to the contract are so far unperformed
that the failure of either to conplete performnce woul d
constitute a material breach excusing the performance of the

other. Countryman, Executory Contracts in Bankruptcy, Part 1,
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57 Mnn. L. Rev. 439, 460 (1978). The legislative history of
the Code recites sinply that “[t] hough there is no precise
definition of what contracts are executory, it generally

i ncludes contracts on which performance remains due to sone

extent on both sides.” H R Rep. 95-595, at 347, reprinted in

1978 U.S.C.C. A N. 5963, 6303; S. Rep. 95-989, at 58, reprinted
in 1978 U.S.C.C. A N. 5787, 5845.

What ever the precise contour of an executory contract is,
the rel ationship between debtor and counsel fits inside that
contour. As the UST accurately details, it is not only the
attorney but also the debtor that has a continuing
responsibility in representing the debtor’s best interests.

It al nost goes without saying that counsel’s responsibilities
are conpl ex and wei ghty, both before and after the petition is
filed. That statenment also applies to the debtor. Prior to
the filing of the petition, the debtor must supply the
attorney with a consi derabl e anount of detailed informtion,
and make the decisions about whether to file, which chapter to
file under, and ensure that the petition and any docunents
filed with the petition are accurate and conplete. After the
filing of the petition, the debtor nust cooperate fully as
counsel shepherds the debtor through any additional filings,

the first neeting of creditors, plan confirmation and
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nodi fi cations, |ien avoi dances, defending stay notions and the
other activities that it takes to conplete the plan and obtain
t he discharge. That cooperation entails exam ning and
approvi ng docunents filed on behalf of the debtor,

particul arly docunents such as schedul es and the statenment of
affairs or amendnents thereto, the plan, plan nodifications,
responses to stay notions, and requests to borrow. It also
entails keeping the attorney fully apprized of any changes in
circunmst ances that would affect plan performance or conpliance
with the Code. On a human scale (as distinguished fromthe

“l egal ” perspective of the debtor’s duties), these are no
smal | undertakings for debtors who are daily stressed by the
straitjacket of |lack of noney, often acconpanied by the
pressure of | oss of enploynment, divorce or medical problens
that lead to the filing to begin wth.

It is true that, practically speaking, each debtor and
each counsel have the right to term nate the rel ati onship when
either wishes to, prepetition or postpetition. But as long as
the relationship is in existence, the obligations of the
parties do remain “conplex”, “material” and nutual. And the
UST is correct in pointing out that while the attorney-client
relationship is a personal services contract on which the

debt or cannot conpel performance by the attorney, 11 U S.C. 8§
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365(c)(1)(A), the attorney can agree to the assunption. §
365(c) (1) (B).

The court in In re Martin, 197 B.R 120, 129 (Bankr. D.

Col 0. 1996) raised the specter of conflicts of interest
bet ween debtors and their counsel in connection with the use
of executory contracts. Such a conflict is surely possible,
and the Court assunes that any notion in the name of the
debtor to assune the representation contract will be filed
only after a full and objective explanation by the attorney of
the debtor’s options. But, bottomline, the Court does not
share the Martin court’s concern. What is far nore likely is
that the attorney and the debtor, having nost |likely recently
reached an agreenment for the representation, will share a
mutual intent and interest in having the representation in
ef fect approved and conti nued pursuant to 8 365.

Whet her it is appropriate to file a chapter 13 case

merely to ensure payment of attorney fees, conpare In re

Haynes, 216 B. R 440, 444-45 (Bankr. D. Colo. 1997)
(di sapproving chapter 13 cases filed only to ensure paynent of

fees) with Nat’l City Bank of Ronme v. Purdy (In re Purdy), 16

B.R 847, 855 (N.D. Ga. 1981) (quoting In re Stollenwerck, 8

B.R 297, 298 (D. Ala. 1981)) and In re Cloutier, 3 B.R 584,

587 (Bankr. D. Col o. 1980) (one of the purposes of chapter 13
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is to permt the debtor to file a bankruptcy petition and pay
the attorney fees over tine), that is not the situation in
this case and therefore will not be considered in this
opi ni on.

DI SPOSI TI ON OF THI S CASE

One of the requirenents of assuming a contract is filing

a notion requesting that relief.® United Food & Conmerci al

Workers Union, Local 211 v. Famly Snacks, Inc. (In re Famly

Snacks, Inc.), 257 B.R 884, 904 (8!" Cir. BAP 2001). That has

never been done in this case, either by a stand al one notion
or in the chapter 13 plan. The Court therefore has no basis
for changing its initial analysis of this case and treating

the $310.62 as an adm nistrative claim?’

61t does not take nuch inmagination to foretell the
practice that will arise as a result of this decision.
| mredi ately upon the filing of a petition, the debtor w !l
nove for the assunption of the representation contract, nuch
the way that debtors in possession with experienced counsel
nove for an enploynent order on the petition date.
Alternatively, debtors could include such a provision in their
pl an, pursuant to 8 1322(b)(7), although if the plan is not
confirmed, the benefit to the debtor and the estate of
assum ng the contract may be dimnished. And if the
assunmpti on noti on has not been decided when and if the case is
converted to chapter 7, there presunmably will be little
i kel i hood of assunpti on.

’ The Trustee al so argues that Rule 1006(b)(3), which
requires that filing fees be paid in full before an attorney
may be paid, inplicitly recognizes that attorneys can be paid
postpetition for prepetition work. That rule addresses
anot her issue altogether (fundanentally, the protection of the
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CONCLUSI ON:

As the foregoing anal ysis denonstrates, a prepetition
claimfor attorney services rendered to the debtor “in
connection with the bankruptcy case,” 11 U S.C. 8§
330(a)(4)(B), may be conpensated as an adnmi nistrative claimas
part of an assuned contract pursuant to 8 365. Since there
has been no assunption of the attorney-client contract in this
case, the request in the Mtion for Reconsideration, that the

Court reverse its denial of adm nistrative claimtreatment for

the $310. 62 of prepetition fees, will itself be deni ed.

L]

i

A & ?;E;‘I”‘,Lﬂ-._
Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

public fisc) and in any event is too weak a reed to support
the Trustee’ s position.
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| hereby certify that on April 13, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

M chael K Daniels
PO Box 1640
Al buquer que, NM 87103- 1640

Kell ey L. Skehen/ Annette DeBoi se
625 Silver Avenue SW

Suite 350

Al buquer que, NM 87102- 3111

Jeffrey A Gol dberg
PO Box 9151
Al buquerque NM 87119-9151

Ron Andazol a

Ofice of the United States Trustee
421 Gold Avenue SW Room 112

PO Box 608

Al buquer que, NM 87103-0608
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