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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JOHN R. TAYLOR,
Debt or . No. 13-02-17508 SA

ORDER GRANTI NG | N PART AND DENYI NG I N PART
MOTI ON OF NEW MEXI CO TAXATI ON &
REVENUE DEPARTMENT FOR STAY RELI EF

Taxation and Revenue Departnent’s Motion for Relief from
Automatic Stay (doc 16) and the Debtor’s response (doc 25) and
suppl enental response (doc 29) thereto are before the Court on
the allegations of the notion and responses, the attachnments
to the nmotion and suppl enental response, and the witten and
oral argunents. Donald D. Becker represents the Debtor; Janes
C. Jacobsen represents the Departnent. On February 3, 2003,
the Court issued oral findings of fact and concl usi ons of | aw
on the record as permtted by Rule 7052 of the Federal Rul es
of Bankruptcy Procedure, and issued an oral ruling. This
order puts that ruling in witten formfor entry on the
docket .

In brief summary, prior to the filing of his chapter 13
petition, the debtor, a licensed attorney, operated a business
practicing law but failed to file gross receipts tax returns
and pay the required tax for a period of time. The Departnent

filed suit against the debtor and obtained a judgment fromthe
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First Judicial District Court in Santa Fe, New Mexico, that,
anong ot her things, found himliable for not filing returns
and paying the tax, and required the debtor to cease operating
his | aw practice business until he had becone current.
Subsequently the debtor signed an agreenent with anot her
practicing attorney to work for that attorney (whether as an
associ ate or as an i ndependent contractor is not considered in
this decision) and may have been doing so when a follow up

i nvestigation by the Departnment |ed the Departnent to nove the
state district court for contenpt sanctions alleging a
violation of that court’s earlier order. Debtor then filed a
chapter 13 petition, and the Departnent filed the instant
notion, seeking a ruling either that the contenpt notion
constituted a crim nal proceeding and thus, pursuant to 11

US C 8 362(b)(1), was not stayed, or that the contenpt
proceeding, if for civil contenpt, should be allowed to go
forward because there was sufficient “cause” to nodify the
stay pursuant to 8 362(d)(1). The Debtor argued that the

al |l eged contenpt was “civil” and that everyone including the
Department woul d be better off if the Debtor could confirma
chapter 13 plan and pay the taxes over tine while continuing

to work.
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The parties submtted a nunber of cases fromthe United
St ates Supreme Court, the New Mexico Supreme Court, and the
New Mexico Court of Appeals discussing the differences between
crimnal and civil contenpt. Perhaps the single quotation

whi ch best sunmmarizes all the discussion is from Gonpers V.

Buck’s Stove & Range Conpany, 221 U.S. 418 (1911):

“Contenpts are neither wholly civil nor altogether
crimnal. And it may not always be easy to classify
a particular act as belonging to either one of these
two classes. It may partake of the characteristics
of both.... It is not the fact of punishnent, but
rather its character and purpose, that often serve
to distinguish between the two cl asses of cases....

“The order for inprisonment [for civil contenpt],
therefore, is...renmedial, and is intended to coerce
the defendant to do the thing required by the order
for the benefit of the conplainant. If inprisoned,
he carries the keys of his prison in his own pocket.
He can end the sentence and di scharge hinself at any
noment by doi ng what he had previously refused to
do.

“On the other hand, if the defendant does that which
he has been commanded not to do, the disobedience is
a thing acconplished. Inprisonnment cannot undo or
remedy what has been done, nor afford any
conpensation for the pecuniary injury caused by the
di sobedience. |If the sentence is limted to

i nprisonment for a definite period, the defendant is
furni shed no key, and he cannot shorten the term by
prom sing not to repeat the offense. Such

i nprisonment operates not as a renedy coercive in
its nature, but solely as punishment for the

conpl eted act of di sobedience.

“The distinction between refusing to do an act
conmanded (renedi ed by inprisonnment until the party
perforns the required act), and doing an act

forbi dden (puni shed by inprisonnent for a definite
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term, is sound in principle, and generally, if not
universally, affords a test by which to determ ne
the character of the punishment.”

ld., at 441-43 (internal quotation marks, citations and

portions of text omtted), quoted in Jencks v. Goforth, 57

N.M 627, 633-35, 261 P.2d 655, 658-660 (1953) as “the basic
theory [which] cannot be better stated”.

At this stage, this Court cannot clearly tell fromthe
contenpt notion whether the Departnment seeks crimnal or civil
sanctions, or both, against the Debtor in the state court
litigation. But even if the contenpt notion sought only
crim nal sanctions and this Court could discern that, the
state court judge is not limted to granting relief solely in
the formrequested. |In other words, the State Court could
assess civil or crimnal contenpt sanctions, or a conbination
of both, and, as Gonpers makes clear, it is the sanction
i nposed that determ nes whether the contenpt proceeding is
civil or crimnal. This distinguishes this kind of proceeding
fromthe far nore typical action in which it is clear at the
out set whether an action is crimnal or civil; for exanple, a
standard col |l ecti on action against the debtor is hardly likely
to norph into a crimnal action.

Anot her aspect of the matter is the value of not

permtting the Debtor to use the bankruptcy code to prevent
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the State Court from uphol ding and vindicating its dignity and
authority. Whether the State Court treats the Departnent’s
notion as nmerely a further collection attenpt or as a basis
for making the Debtor recognize the authority of the State
Court as the judicial representative of the people of New

Mexi co woul d be a key factor in deciding whether the stay
should be modified. And it is really only the State Court,
rather than this Court, that has the ability to make that
deci si on.

It is also inportant to remenber that the jurisdiction to
det erm ne whether the stay is applicable to a nmatter pending
before a state court is not limted to bankruptcy courts;
state courts nay al so make those decisions, and do so when the
parties put the question to themrather than a bankruptcy

court. E.q., Erti v. Paine Webber Jackson & Curtis, Inc. (In

re Baldwin-United Corp. Litig.), 765 F.2d 343, 347 (2™ Cir.

1985) (“The court in which the litigation claimed to be stayed
is pending has jurisdiction to determne not only its own
jurisdiction but also the nore precise question whether the
proceedi ng pending before it is subject to the automatic

stay.”); Siskin v. Conplete Aircraft Services, Inc. (In re

Siskin), 258 B.R 554, 563 (Bankr. E.D. N. Y. 2001) (Court

adopts "mpjority view' that state courts have concurrent
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jurisdiction to decide whether the automatic stay applies to a
prepetition state court action.). See also Carlos J. Cuevas,

The Rooker-Fel dnman Doctri ne and the Autommtic Stay, 21 Am

Bankr. Inst. J. 8 (2002)("The majority rule is that the state
and federal courts have concurrent jurisdiction to deterni ne

the applicability of the automatic stay."); contra, Gruntz v.

County of Los Angeles (In re Guntz), 202 F.3d 1074, 1083 (9t"

Cir. 2000) (“I'n sum by virtue of the power vested in them by
Congress, the federal courts have the final authority to
determ ne the scope and applicability of the automatic stay.”
[ Footnote omtted.]). |If the automatic stay applies, only the
bankruptcy court nmay grant relief fromit, however. Farley v.

Henson, 2 F.3d 273, 275 (8th Cir. 1993); In re dass, 240 B.R

782, 787 n. 5 (Bankr. MD. Fla. 1999) ("A careful distinction
must be made between determ ning the applicability of the
automatic stay and the granting of relief fromits otherw se
operative provisions.”).

In this instance, rather than this Court ruling in
anticipation of the various ways that the State Court m ght
rule, or requiring the Departnment to clarify or specify for
this Court what sort of relief it seeks in the state court
action, it is nore reasonable and efficient to permt the

parties to return to state court, let the State Court rule on
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whet her to inpose sanctions and, if it does determ ne that
sanctions are appropriate, rule on what the sanctions shoul d
be. At that point, the parties can decide if they want the
State Court or this Court to determ ne the applicability of
the stay to further proceedings before the State Court.

| T I S THEREFORE ORDERED t hat Taxati on and Revenue
Departnent’s Modtion for Relief from A Automatic Stay is granted
to the extent needed to permt the First Judicial District
Court to hear and determ ne the issues of (1) whether
sanctions should be inposed on the Debtor, and (2) if so, what
t hose sanctions should be. At that point, the parties my
request the State Court or this Court to determ ne the
applicability of 8§ 362 to the state court proceedings,
assum ng the issue is not noot by that tine. Should any
relief fromthe stay be sought, that relief nust be pursued in

this court. The Departnment’s notion is otherw se denied.

I g

A

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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| hereby certify that on February 7, 2003, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

Donal d D Becker
PO Box 422
Al buquer que, NM 87103- 0422

Janes C Jacobsen

111 Lomas NW Ste 300

Al buquer que, NM 87102- 2368
Kel l ey L. Skehen

309 Gold Avenue SW
Al buquer que, NM 87102- 0608
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