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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
GERALD TRUJI LLO and
CYNTHI A DOM NGUEZ- TRUJI LLO,
Debt or s. NO. 7-03-10875 SA

MEMORANDUM OPI NI ON ON UST’ S
MOTI ON TO DI SM SS UNDER § 707(b)

This matter canme before the Court for trial on the nerits
of the United States Trustee’'s Motion to Dism ss under §
707(b). The UST appeared through its attorney Leonard
Marti nez- Metzgar. Debtors appeared through their attorney
Steve Mazer. This is a core proceeding. 28 U S.C. 8§ 157(b).
EACTS

Debtors filed their Chapter 7 proceeding on February 5,
2003. The parties stipulated at the beginning of trial that
the debts in this case are primarily consuner debts.

Unsecur ed debts were approximtely $187, 000, of which
$166, 000 was debt on 14 credit cards. The renmining unsecured
debt consisted of loans fromcredit unions. Debtor Wfe
testified that in 2002 and 2003 they were falling behind in
paying bills, creating debt to pay debt, and taking cash
advances to nmeet their obligations.

Secured debts were approxi mately $307,000 on a hone
nortgage, two car |oans that total ed $32,000, and a Thrift

Savings Plan retirement account |oan of $18, 000.



Debt or Husband is an engi neer that has worked at |ntel
Corporation for about 6 years. His incone was $70,577 in 2002
and $68,859 in 2001. At the time of filing, he earned $6, 100
per month gross. Deductions fromgross included $1, 323 taxes,
$100 i nsurance, $605 retirenent, and $958 of retirenment
| oans!, | eaving a net of $3,114. Debtor wife is a Personnel
Speci ali st that has worked at the US Fish & Wl dlife Service
for 15 years2 Her inconme was $44,097 in 2002 and $57,405 in
2001. At the tinme of filing she earned $5,087 per nonth
gross. Deductions fromgross included $1,081 taxes® $160
i nsurance, and $253 retirenment?* |eaving a net of $3,593.

Total net household income was therefore $6, 707 per nonth.

1Schedule D lists a loan to the Thrift Savings Program
which is the United States governnent retirenent system Yet
Schedule | lists the TSP | oan as a deduction fromthe
Husband’ s I ntel wages.

2She testified that she did not work for nmost of 2002
because she was pregnant, but returned to work about the tinme
of the filing of the bankruptcy petition.

STherefore, joint tax w thhol dings are $2, 404 per nonth,
or $28,848 per year. Inconme tax liability for 2002 was
$12,059 after tax credits, and for 2001 was $15,231 after tax
credits. Debtors sold their rental house June 29, 2002, so
will no | onger have an approxi mate $4, 000 rental |oss, but
they will still likely have a sizeable refund that could be
used to pay creditors.

‘“Debtor Wfe testified that she had stopped the TSP
deduction after filing bankruptcy. Therefore, an additional
$253 per nmonth is available to pay creditors.
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Debt ors have two sons; one lives with his father and
Debt ors pay $120 per week to himfor child support. The ol der
son, age 6, attends the private Manzano Day School which has a
tuition of $9,600 per year, or $800 per nonth. UST Exhibit 12
al so showed that Debtors paid Manzano Day School for “extended
care” for an additional $50-90 per nonth from January 2002 to
May 2002. This son also goes to a summer canp that charges
$200 per week, or $2,400 for 3 nonths. Debtor wife testified
that the ol der son has speech problens, is shy, and is
wi t hdrawn; for these reasons she prefers Manzano Day School
due to its | ow student-teacher ratio and because the schoo
has specialists on staffb?.

Debt ors purchased their $320,000 home in April, 1998.
The first nortgage paynent is $2,357 and the second nortgage
payment is $654, for a nonthly total of $3,011. According to
t he Debtors’ Schedule A, they believed they had about $12, 600
equity in their hone. Based on the Court’s review of and
famliarity with hundreds of budgets of other debtors, the
Court finds that $3,011 is at the very high end of housing

expense.

She also testified that Manzano did not have a speech
t herapi st on staff. Therefore, her son attends private speech
| essons at $50 per nonth.
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Debtors have 4 cars, 1 of which is inoperable. Two had
purchase noney security interests on them and the nonthly
payments for the two cars was $961°.  Sem -annual insurance on
the cars is: $466 for the 1994 Jeep, $474 for the 1999
Chrysler 300M and $469 for the 2001 Chrysler PT Cruiser. This
wor ks out to $2,818 per year, or about $235 per nonth. There
was no showi ng why Debtors needed 3 cars.

Debtors list $350 for recreation in their nonthly
expenses. Debtor Wfe testified, however, that they go out
twi ce per year and gave no other explanation for the $350.
Therefore, the Court finds that this $350 is overstated.

Debt ors pay $208 per nonth for life insurance in addition
to the insurance that is deducted from Debtors’ salaries. The
additional life insurance is for four policies, two universal
life policies with cash value, and two term policies. Exhibit
10 shows that each Debtor has $400,000 face value life
i nsurance fromthese additional policies. Debtor Wfe al so
testified that she has 5 tinmes her annual salary in life
i nsurance coverage that is deducted directly from her

paycheck.

6After the Chapter 7 was filed Debtor Wfe's father | oaned
Debt ors about $30,000 to redeemthe 1999 Chrysler 300M and the
2001 Chrysler PT Cruiser. The nonthly paynment to the father
is now $670, or $291 | ess per nonth.
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Chris Newbill testified on behalf of the UST. She works
at Al buquerque Public Schools as a District Disabilities
Liason, and is therefore famliar with services provided to
students with disabilities in the public school system
Speci fically, students have access to speech and | anguage
therapy prograns if they attend Al buquerque Public School s.
These services are not provided to children that attend
private school or who are honme-school ed.

Gabriel Sanchez also testified on behalf of the UST. He
wor ks at the Bernalillo County Parks & Recreation Departnment.
He has two children that attend a Catholic school at which the
tuition is $284 per nonth. \While he keeps his children hone
with himin the sumrer, he has | ooked into city run sunmmer
prograns. The cost for a 7 week program ranges from $250 to
$285 for the 7 weeks.

CONCLUSI ONS OF LAW

The Tenth Circuit Court of Appeals adopted the “totality
of the circunmstances” standard for determ ning “substanti al

abuse” in Stewart v. United States Trustee (In re Stewart),

175 F.3d 796, 809 (10" Cir. 1999).7 The Court held that

7 But cf. Associates Comm | Corp. v. Rash, 520 U S. 953,
963 n. 5 (1997) (rejecting “rul el ess approach allow ng use of
di fferent valuation standards based on the facts and
circunst ances of individual cases.”).
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ability to pay was a primary factor in determ ning whether
“substantial abuse” occurred. 1d. The Court reasoned that,

if a debtor has the ability to pay his or her ongoi hg expenses
and repay debt within a reasonable tinme, seeking discharge
under those circunstances woul d be substantial abuse. [d.

Ot her factors the Tenth Circuit examned in addition to
ability to repay were 1) whet her debtor suffered any uni que
hardshi ps such as sudden illness, calamty, disability, or
unenmpl oyment, 2) whether cash advances and consumer purchases
far exceeded ability to pay at the tine and whet her the debtor
was |living an extravagant |ifestyle, 3) whether the debtor has
a stable source of future incone, 4) whether the debtor’s
expenses can be significantly reduced w thout depriving himor
her of adequate food, clothing, shelter, and necessities, 5)
whet her the debtor qualifies for chapter 13 relief, and 6)
whet her the filing was in good faith. [d. at 809-10.

Applying In re Stewart to the facts of this case conpels

a finding of substantial abuse. First, while the Debtors’
Schedules | and J indicate no ability to repay debts, the
Court finds that the budget has | uxury expenses that coul d
easily be used to pay creditors. For exanple, $10,000 for
private school and $2,400 for summer canp seens excessive for

chapter 7 debtors. Simlarly, $3,000 per nonth for housing
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seens high for the Al buquerque area for a famly of 3.
Recreation is overstated. Tax w thhol ding seens excessive.
The install ment paynents on cars has dropped $291 since the
bankruptcy filing. Getting rid of 1 of the 3 cars would save
over $900 per year in car insurance. Sone life insurance my
be prudent, but it appears the Debtors are excessively
insured. Finally, the Debtors are either contributing to or
repaying retirement funds while they propose nothing to their
creditors. So, while the Court is not rewiting the Debtors’
budget, it does appear that significant savings can be
realized through sonme conbinati on of cutbacks. These savings
coul d be used to repay sonme debts.

Turning to the other In re Stewart factors, the Court

finds that there were no undue hardships. It is true that
Debtor Wfe did not work for a |large part of 2002 due to a
pregnancy, but she had returned to work by the time of the
bankruptcy filing. It was also not clear to the Court whether
part of the tinme off could have been covered by sick |eave,
and it is not clear whether Debtor Wfe was forced to take off
this time or whether is was her choice to take off the tine.
The Court finds that cash advances and consumer purchases
far exceeded ability to pay at the tine and that the Debtors

were |living an extravagant |ifestyle. Evidence of this

Page -7-



lifestyle includes the expensive house, 4 vehicles, private
school , expensive sumer canp, large credit card debt, and
excessive life insurance obligations.

The Debtors’ income seens stable. He has had his
position for 6 years; she has had hers for 15 years.

The debtors’ expenses can be significantly reduced
wi t hout depriving them of adequate food, clothing, shelter,
and necessities. See discussion above regarding ability to
pay.

The Debtors qualify for Chapter 13 relief.

The parties stipulated that the Debtors filed their
petition in good faith.

I n conclusion, the Court finds that under the “totality
of the circunmstances” granting a chapter 7 discharge in this
case woul d be a substantial abuse, justifying dismssal. An
appropriate order will be entered allowi ng Debtors to convert
to a chapter 13 within 14 days but, if they do not convert,

the case will be disni ssed.

L
MG~ —

A

Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge
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| hereby certify that on March 11, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

Steve H Mazer
122 10th St NW
Al buquer que, NM 87102-2901

United States Trustee
c/o Atty Leonard K. Martinez-Metzgar

PO Box 608
Al buquer que, NM 87103- 0608
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