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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
D IV DESI GNS, | NC.,
Debt or . No. 11-03-11984 SS

DESKS BY DESIGN, INC., et al.,
Pl aintiffs,
V. Adv. No. 03-1216 S

RALPH LARANAGA 111, et al.
Def endant s.

ORDER DENYI NG DEFENDANT' S
MOTI ON TO REMAND OR ABSTAI N

This matter is before the Court on Defendant Ral ph
Larranaga's Mdtion to Remand and for Abstention (doc. 6) and
t he objection thereto by DIV Designs, Inc. ("Debtor")(doc.
9). Both parties submtted briefs, Larranaga through his
attorney Gary B. Otinger (doc. 13) and Debtor through its
attorney George M Moore (doc. 14). For the reasons set forth
bel ow, the Court finds that it should deny Defendant's notion.

BANKRUPTCY JURI SDI CTI1 ON

Federal courts are courts of limted jurisdiction, and
enpowered to hear only those cases authorized and defined in
the Constitution and entrusted to them by Congress. Henry v.

Ofice of Thrift Supervision, 43 F.3d 507, 511 (10" Cir.

1994). Parties cannot waive |ack of subject matter
jurisdiction. 1d. Federal courts are obligated to exan ne

their own jurisdiction, and subject matter jurisdiction can be



raised at any time, by a party or by the court sua sponte.

May v. M ssouri Departnent of Revenue (In re May), 251 B.R

714, 719 (8" Cir. B.A P. 2000).

Bankruptcy Court jurisdiction is established by 28 U S.C
8§ 1334, which lists four types of matters over which the
district court has bankruptcy jurisdiction: 1) cases “under”
title 11 (which are the bankruptcy cases thenselves, initiated
by the filing of a Chapter 7, Chapter 11, etc. petition), 2)
proceedi ngs “arising under” title 11, 3) proceedings “arising
in” a case under title 11, and 4) proceedings “related to” a

case under title 11. Wod v. Wod (In re Wod), 825 F.2d 90,

92 (5" Cir. 1987). In the District of New Mexico, all four
types have been referred to the bankruptcy court. See 28
US. C 8 157(a); Adm nistrative Order, Msc. No. 84-0324 (D.
N.M March 19, 1992). Jurisdiction is then further broken
down by 28 U.S.C. § 157, which grants full judicial power to
bankruptcy courts over “core” proceedings, but only limted
judicial power over “related” or “non-core” proceedings.

Whod, 825 F.2d at 91; Personette v. Kennedy (In re M dgard

Corporation), 204 B.R 764, 771 (10t Cir. B.A P. 1997).

“Core” proceedings are matters “arising under” and
“arising in” cases under title 11. Wod, 825 F.2d at 96;

M dgard, 204 B.R at 771. Matters “arise under” title 11 if
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they involve a cause of action created or determ ned by a
statutory provision of title 11. Wod, 825 F.2d at 96;
M dgard, 204 B.R at 771. WMatters “arise in” a bankruptcy if
t hey concern the adm nistration of the bankruptcy case and
have no exi stence outside of the bankruptcy. Wod, 825 F.2d
at 97; Mdgard, 204 B.R at 771

“Non-core” proceedings are those that do not depend on
t he bankruptcy |laws for their existence and that could proceed
in anot her court even in the absence of bankruptcy. Wod, 825
F.2d at 96; Mdgard, 204 B.R at 771. Bankruptcy courts have
jurisdiction over non-core proceedings if they are at | east
“related to” a case under title 11. 28 U.S.C. 8 157(c)(1)(“A
bankruptcy judge nay hear a proceeding that is not a core
proceedi ng but that is otherwise related to a case under title
11.7")

“[T]he test for determ ning whether a civil

proceeding is related in bankruptcy is whether the

out come of that proceeding could conceivably have

any effect on the estate being adm nistered in

bankruptcy.” Pacor, Inc. v. Higgins, 743 F.2d 984,

994 (39 Cir. 1984)(enphasis omtted.) Although the

proceedi ng need not be against the debtor or his

property, the proceeding is related to the
bankruptcy if the outcone could alter the debtor’s

rights, liabilities, options, or freedom of action
in any way, thereby inpacting on the handling and
adm ni stration of the estate. 1d. ...

[ T] he bankruptcy court |acks related jurisdiction to
resol ve controversies between third party creditors
whi ch do not involve the debtor or his property
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unl ess the court cannot conplete adm nistrative

duties w thout resolving the controversy. 1In re
Shirley Duke Assocs., 611 F.2d 15, 18 (2" Cir.
1979).

Gardner v. United States (In re Gardner), 913 F.2d 1515, 1518

(10t Cir. 1990). See also Celotex v. Edwards, 514 U. S. 300,
307 n. 5 (1995)(“Proceedings ‘related to’ the bankruptcy
include (1) causes of action owned by the debtor which beconme
property of the estate pursuant to 11 U S.C. 8§ 541, and (2)
suits between third parties which have an effect on the
bankruptcy estate.”)

RELEVANT STATUTES

28 U.S.C. 8§ 1334(c) provides:

(1) Nothing in this section prevents a district
court in the interests of justice, or in the
interest of comty with State courts or respect for
State law, from abstaining fromhearing a particular
proceedi ng arising under title 11 or arising in or
related to a case under title 11.

(2) Upon tinely notion of a party in a proceeding
based upon a State |law claimor State | aw cause of
action, related to a case under title 11 but not
arising under title 11 or arising in a case under
title 11, with respect to which an action could not
have been commenced in a court of the United States
absent jurisdiction under this section, the district
court shall abstain from hearing such proceeding if
an action is comenced, and can be tinely

adj udi cated, in a State forum of appropriate
jurisdiction.

28 U.S.C. 8§ 157(b)(2) provides:

Core proceedi ngs include, but are not limted to--
(A) matters concerning the adm nistration of the estate;
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(B) allowance or disallowance of clainms against the
estate ... and estimation of clains or interests for
t he purposes of confirmng a plan under chapter 11
but not the |iquidation or estimation of
contingent or unliquidated personal injury tort or
wrongful death clainms against the estate for
pur poses of distribution in a case under title 11;
(C) counterclainms by the estate agai nst persons
filing claim against the estate;

(H) proceedings to determ ne, avoid, or recover
f raudul ent conveyances;

(O other proceedings affecting the |iquidation of
the assets of the estate or the adjustnent of the
debtor-creditor or the equity security hol der

rel ati onshi p, except personal injury tort or
wrongful death cl ains.

28 U.S.C. 8§ 157(b)(3) and (4) provide:

(3) The bankruptcy judge shall determ ne, on the
judge's own notion or on tinmely nmotion of a party,
whet her a proceeding is a core proceedi ng under this
subsection or is a proceeding that is otherw se
related to a case under title 11. A determ nation
that a proceeding is not a core proceeding shall not
be made solely on the basis that its resolution may
be affected by State | aw.

(4) Non-core proceedi ngs under section 157(b)(2)(B)
or title 28, United States Code, shall not be
subject to the mandatory abstention provisions of
section 1334(c)(2).

28 U.S.C. 8§ 157(b)(5) provides:

The district court shall order that personal injury

tort and wongful death clains shall be tried in the
district court in which the bankruptcy case is

pendi ng, or in the district court in the district in
whi ch the claimarose, as determ ned by the district
court in which the bankruptcy case is pending.

DI SCUSSI ON
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Debt or and Desk by Design, Inc. filed this action in the
First Judicial District Court, Santa Fe County, New Mexico, on
or about June 23, 2002 agai nst Defendants Ral ph Larranaga,

11, Patrick Vial pando, and John Does 1-4. The conpl ai nt
seeks decl aratory judgment, recovery of converted or enbezzled
property and funds, and damages for breach of fiduciary duty,
tortious interference with contractual relations, intentional
enotional distress and outrageous conduct.

Def endant Larranaga answered, demanded a jury trial, and
filed a counterclaimto recover noney damages for breach of
contract, breach of fiduciary duty, breach of obligations owed
to sharehol ders, and civil conspiracy to interfere with
contractual relations, intentional interference with
contractual relationship, intentional infliction of enotional
distress, and prima facie tort. Defendant Vialpando filed a
notion to dismss for failure to state a claimupon which
relief can be granted. Debt or answered the counterclaim
and demanded a jury trial on the counterclaim Debtor also
filed a response to Vial pando's notion to dism ss. Most of
the remai nder of the state court file consists of discovery
matters, except a notion by Larranaga to dismss for willful
abuse of discovery and for default judgnment against plaintiff

on liability.
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Debtor filed its voluntary chapter 11 proceeding on March
13, 2003 and remmins a Debtor-in-Possession. Debtor renoved
this action fromstate court on April 2, 2003.

This action was pendi ng when the Debtor's chapter 11 case
was filed, and therefore does not "arise under"” or "arise in"
a Title 11 case. The outconme of this proceeding will affect
the adm nistration of the estate, however, so it is a "related
to" proceeding. The action does not depend on the bankruptcy
laws for its existence; it could proceed in state court in the
absence of bankruptcy. Therefore, it is a non-core
pr oceedi ng.

Al t hough this case is technically "non-core",
functionally several of the counts are state |aw versions of
"core" proceedings. For exanple, Plaintiff's conplaint
agai nst Larranaga for conversion and enbezzl enent is
equi val ent to both a turnover proceeding (based on 11 U S.C. 8§
542) and a fraudul ent transfer proceeding (based on 11 U S.C
§ 548). Plaintiff's other causes of action relate to
adm ni stration of the estate, allowance of clains against the
estate, and declarations related to adjusting the debtor-
creditor relationships with the Defendants. Larranaga's
counterclainms concern adm nistration of the estate and

al l owmance of his clainms against the estate. Overall, the
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Court finds that the non-core causes of action in the
conplaint are substantially related to Debtor's chapter 11
case.

Mandat ory Abstention

The affidavit of Randol ph B. Fel ker (doc. 10) estimtes
that the state court case would "likely take at | east another
year before it conmes to trial in the state court.” The
affidavit does not address how long it would take to receive
an actual adjudication in the state court, however. This
Court takes judicial notice of its own docket, and estimates
that this case could be tried in the Bankruptcy Court and
fully adjudicated within 9 nonths to a year, absent extended
di scovery. Therefore, the Court finds that a requirenment of
mandat ory abstention, i.e. tinely adjudication, is m ssing.

Furthernmore, to the extent either side has sought tort
danmages (e.g., the clainms for intentional enotional distress,
out rageous conduct, prima facie tort, etc.), they are "non-
core proceedi ngs under section 157(b)(2)(B)" and therefore not
subj ect to the mandatory abstention provisions. See 28 U. S. C

8§ 157(b)(4); Lindsey v. O Brien, Tanski, Tanzer and Young

Health Care Providers of Connecticut (In re Dow Corning

Corp.), 86 F.3d 482, 497 (6th Cr. 1996).
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Therefore, the Court finds that nmandatory abstention is
not appropriate. So, the Court will turn to perm ssive
abstenti on.

Per ni ssi ve Abstention

[28 U.S.C. § 1334(c)(1)] allows the district court
to abstain from hearing a non-core proceeding "in
the interest of justice, or in the interest of
comty with State courts or respect for State |aw "
Court have considered a host of factors in applying
this subsection, including: effect (or |ack thereof)
on the efficient adm nistration of the bankrupt
estate, predom nance of state |aw i ssues over
bankruptcy issues, difficulty or unsettled nature of
the applicable | aw, existence of related proceedi ngs
in state court, whether other bases for federal

subj ect matter jurisdiction exist, the burden on the
federal court's docket, the extent to which the
commencenent of the case in federal court involved
forum shoppi ng, existence of the right to a jury
trial, and presence of non-debtor parties, comty,
possibility of prejudice to the other parties in the
case, the econom cal use of judicial resources, and
the expertise of the court.

Rice v. Bridgestone/Firestone, Inc. (In re

Bri dgestone/Firestone, Inc. Tires Products Liability

Litigation), 2002 W. 31243417, *3 (S.D. Ind. 2002). As in

Bri dgest one/ Firestone, certain considerations mlitate in

favor of abstention, and others counsel retention of this
case. 1d. Specifically, factors favoring abstention include:
no ot her basis than Debtor's bankruptcy for federal
jurisdiction; and the |ikelihood that Debtor was forum

shopping. Factors favoring retention include: retaining
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jurisdiction will have a favorable effect on the efficient

adm ni stration of the bankruptcy estate because all actions
concerning Debtor will be concentrated in one forum there do
not appear to be any difficult or unsettled |aws; there are no
ot her rel ated proceedings pending in state court; there wll
not be a burden on the federal court docket (as conpared to,
e.qg., the renmoval of hundreds or thousands of personal injury
claims in mass tort cases); the parties' rights to jury trial
will be preserved, either through consent to trial in the
Bankruptcy Court or transfer to the District Court; there are
non- debt or parties (albeit nost of themare affiliated with
the Debtor), but only one has noved for remand; there seens to
be little possibility or prejudice to the other parties in the
case; and retaining jurisdiction would be the nost econoni cal
use of judicial resources because this sanme Court will deal
with the bankruptcy issues raised by the success or failure of

the renmpoved | awsuit. Three Bridgestone/Firestone factors

suggest either result: while there is a predom nance of state
| aw i ssues over bankruptcy issues as currently plead, as
menti oned above, many of the state | aw i ssues have bankruptcy
counterparts; there is no issue of comty because the state
court case had not gone to trial or even had any significant

i nvol venent by a judge up to the point it was renmpved; and
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nei ther the state court nor bankruptcy court would have nore
expertise in the issues raised in the action. Overall, the
Court finds that it should not perm ssively abstain from

hearing this case.

ﬂﬁu%fw&m —

Honor abl e“James s. St ar zynsKki
United States Bankruptcy Judge

| hereby certify that on October 14, 2003, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

George M Moore
PO Box 216
Al buquer que, NM 87103-0216

Randol ph B Fel ker
911 A d Pecos Trl
Santa Fe, NM 87505-0366

Peter D White
644 Don Gaspar Ave
Santa Fe, NM 87505-2666

D Di ego Zanora

444 Galisteo St Ste E
Santa Fe, NM 87501-2648
Gary B Otinger

PO Box 1782
Al buquer que, NM 87103-1782

%amim‘v
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