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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
D IV DESI GNS, | NC.,
Debt or . No. 11-03-11984 SS

DESKS BY DESIGN, INC., et al.,
Pl aintiffs,
V. Adv. No. 03-1216 S

RALPH LARANAGA 111, et al.
Def endant s.

ORDER DENYI NG VI ALPANDO S
MOTI ON TO DI SM SS

This matter is before the Court on Defendant Vial pando’s
Motion to Dism ss and Plaintiffs’ Response thereto. Defendant
Patrick Vialpando is self-represented. Plaintiffs are
represented by Fel ker, Ish, Ritchie & Geer, P.A (Randol ph B.
Fel ker). For the reasons set forth below, the Court finds
that the motion is not well taken and shoul d be deni ed.

When considering a notion to dism ss, the Court takes as

true all well pleaded facts. Scheuer v. Rhodes, 416 U.S. 232,

236 (1974); Thonpson v. Montgonery & Andrews, P.A., 112 N M

463, 464, 816 P.2d 532, 533 (Ct. App.), cert. denied, 112 N. M
388, 815 P.2d 1178 (1991).

I n New Mexico, “Conversion is the unlawful exercise of
dom ni on and control over property belonging to another in

defiance of the owner’s rights, or acts constituting an
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unaut hori zed and i njurious use of another’s property, or a
wrongful detention after demand has been made.” Security

Pacific Fin. Serv., a Division of Bank of Anerica v.

Signfilled Corp., 125 N.M 38, 43, 956 P.2d 837, 842 (Ct. App.

1998).(Citation omtted.) See also Roller v. Smith, 88 N M

572, 573, 544 P.2d 287, 288, cert. denied 89 NM 6, 546 P.2d

71 (1975); Mdlybdenum Corp. of America v. Brazos Eng’'g Co., 81

N.M 708, 710, 472 P.2d 971, 973 (1970). A third party who
recei ves possession of personal property from anot her who does
not have the power to transfer the itemis subject to
liability to the third person entitled to i medi ate possessi on

of the item Bruton v. Sakariason, 21 N.M 438, 155 P. 725,

726 (1916); Restatenent (Second) of Torts 8§ 229, Comment b
(“[ Al purported sale, |ease, pledge, gift, or bailnment which
is ineffectual as against the true owner of the chattel nmkes
t he purported purchaser, |essee, pledgee, donee, or bailee
subject to liability to the owner for conversion.”)

Plaintiffs have alleged that Larranaga inproperly charged
expenses and purchases to Plaintiffs for the benefit of
Vi al pando, and that Larranaga utilized corporate funds and
accounts to pay Vial pando’s personal |iving expenses. They
further allege that the purchases made by Larranaga were for

t he benefit of Vial pando and were specially ordered and
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ear mar ked for Vial pando, and that Vi al pando knew or should
have known of the use of the corporate funds and accounts by
Larranaga. This states a clai munder New Mexico | aw for
conver si on agai nst Vi al pando.

| T 1S ORDERED t hat the Vial pando’s Mdtion to Dismiss is
her eby deni ed.

| T 1S FURTHER ORDERED t hat Patrick Vial pando shall file
an answer to the conplaint within 30 days of the date of entry

of this Order.

L]

/45,
555

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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