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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
PAUL VIG L and
PEGGY VI Gl L,
Debt or s. No. 7-01-17684 SS
PAUL VIG L and
PEGGY VI Gl L,
Plaintiffs,
V. Adv. No. 03-1366 S

YVETTE GONZALES, TRUSTEE,
Def endant .

MEMORANDUM OPI NI ON ON CENTURY BANK' S
MOTI ON TO | NTERVENE

This matter is before the Court on the Mdtion to
| ntervene filed by Century Bank, FSB (“Century”). Century is
represented by Jurgens & Wth, P. A (Janes R Jurgens).
Plaintiffs are represented by the Carter Law Firm (L. Edward
G ass). Yvette Gonzal es, Trustee, has not appeared or
answered in this adversary?.

Thi s adversary proceedi ng seeks a decl aratory judgnment
that an asset |isted on Debtors’ anmended Schedul es B and C as
“claimfor wongful acceleration of prom ssory note” was both
exenpt ed by Debtors and abandoned by the Trustee upon closing
of the bankruptcy case. Century seeks to intervene to file an

answer to the conplaint that denies nost of the materi al

1 The Court has determ ned that when the Debtors’
bankruptcy case was reopened, the United States Trustee failed
to reappoint a trustee. By separate order, the Court has
instructed the United States Trustee to appoint a trustee.



al l egations, and to file a counterclaimthat seeks to deny
Debtors their exenption of the cause of action. Century seeks
relief both under Fed.R Civ.P. 24(a)(2) (intervention of
right) and Fed.R Civ.P. 24(b) (perm ssive intervention). The
Court finds that Century’s notion is not well taken and should
be deni ed.
ANALYSI S

On Novenber 15, 2001, Debtors filed their chapter 7
petition, acconpani ed by statenments and schedul es (doc 1).
Nei t her schedule B nor schedule C list a claimagainst Century
Bank; schedule F lists a debt owed to Century Bank of
approxi mately $158,000. The first neeting of creditors took
pl ace on February 13, 2002, and the Trustee (Ms. Gonzal es)
deferred the determ nati on about assets; she filed her Report
of No Distribution and Notice of Abandonment of Assets on
April 3, 2002 (doc 14). The debtors received their discharge
on April 23 (doc 15) and the final decree was entered and the
case closed on April 25 (doc 16). |In the neantinme, on
Novenmber 27, 2001, Century Bank’s counsel had entered his
appearance (doc 5) and on January 2, 2002, had filed a
stipul ated order (doc 8) for a Rule 2004 exam nation of the
Debtors. About a nmonth after the 341 nmeeting, on March 14,

the Debtors filed anended schedules B and C, listing the
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“Claimfor wongful acceleration of prom ssory note” on both
schedul es (doc 15). There is no certificate of service on
anyone of the amended schedul es. Subsequently, after the case
had been reopened on August 29, 2003 (doc 20), Century Bank
obtai ned a default order denying the exenption of the claim
(doc 29). On Novenber 6, 2003, the Debtors initiated this
adversary proceeding (03-1366), and on Decenber 10, 2003,
Century Bank initiated its adversary proceeding (03-1386).
| ntervention of Right:

Federal Rule of Civil Procedure 24(a)(2) provides:

Upon tinmely application anyone shall be permtted to

intervene in an action: ... (2) when the applicant

claims an interest relating to the property or

transaction which is the subject of the action and

the applicant is so situated that the disposition of

the action may as a practical matter inpair or

i npede the applicant’s ability to protect that

interest, unless the applicant’s interest is

adequately represented by existing parties.
To intervene of right a party nust neet four requirenents: (1)
submt a tinmely application to intervene, (2) denonstrate an
interest in the property or transaction, (3) show that the
intervenor’s ability to protect such interest m ght be

i mpai red, and (4) denonstrate that the interest is not

adequately represented by existing parties. Vernmejo Park

Corp. V. Kaiser Coal Corp. (In re Kaiser Steel Corp.), 998

F.2d 783, 790 (10" Cir.), cert. denied, 510 U S. 852
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(1993)(citing In re Thonpson, 965 F.2d 1136, 1142 (1st Gir.

1992)).
Century has not denonstrated a sufficient interest in the
property or transaction.
“[T] he putative intervenor nmust show that he has a
‘significantly protectable interest’ in the
adversary proceeding.” Furthernore, intervention
requires that this interest in the proceedi ngs be
“direct, substantial, and legally protectable.”
“[T] he mere existence of a third person’s contingent
interest in the outcome of pending litigation is
insufficient to warrant intervention of right.
ld. at 790-91 (Citations omtted.)? Debtors schedules show
Century as a unsecured creditor. Century’ s interest as an
unsecured creditor is no different fromthat of all the other
unsecured creditors.® Century’'s only interest is a contingent

interest in any dividends that may be paid by the estate. Cf.

Kowal v. Malkenus (In re Thonpson), 965 F.2d 1136, 1148 (1¢

Gir. 1992):

2 This disposes of Century’s reliance on Coalition of
Ari zona/ New Mexico Counties for Stable Economic Growth v.
Departnent of the Interior, 100 F.3d 837, 841 (10" Cir. 1996).
Unlike Dr. Silver in that case, here Century has no “direct
interest” in the asset.

3 OF course, Century would al nost certainly not be
engaging in this activity were it not for the fact that it is
a potential debtor to the estate or to the Debtors. However,
its stature in the capacity of itself being a debtor clearly
bestows no standi ng what soever on Century to intervene in this
adversary proceedi ng.
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Absent a conpelling showing that the chapter 7
trustee failed or refused to performa fiduciary
duty inposed by the Bankruptcy Code, once the
trustee arrives at an informed judgnent that further
prosecution of an objection to a proof of claim
woul d be unavailing or counterproductive to the
chapter 7 estate, the chapter 7 debtor and an
i ndi vi dual unsecured creditor are w thout appellate
standing to chall enge a bankruptcy court order
approving a conprom se or settlenment of the claim
related litigation. As appellants were not entitled
to intervene in the adversary proceedi ng, nor
participate in a contested matter in lieu of the
chapter 7 trustee, they |ack standing to appeal the
settl ement order.

(Footnote onmitted.)
Furthernmore, Century has not denonstrated that its
ability to protect any interest it m ght have m ght be
i mpai red. Specifically, Century has filed a notion and
recei ved an order on exenptions in the main bankruptcy case.*

And Century has filed its own adversary proceedi ng agai nst the

4 The Debtors are asserting that the Trustee has abandoned
the asset. The effect of an abandonnent is a disclainer by
the Trustee of any interest of the estate in the asset. Thus
the asset would be treated as if the bankruptcy petition had
never been filed, |leaving the Debtors free to pursue the
causes of action for thenselves. Wether the Debtors had
exenpted any or all of the clainmed asset would be irrel evant,
since the concept of exenptions only applies when the debtor
seeks to take property out of the estate. (“Under proposed
section 541, all property of the debtor beconmes property of
the estate, but the debtor is permtted to exenpt certain
property from property of the estate under this section.” S.
Rep. 95-989, at 75-76, reprinted in 1978 U. S.C.C. A N. 5787,
5861-62; H. R. Rep. 95-595, at 549, reprinted in 1978
U S.C.C A N 5963, 6455. Put another way, abandonnent noots
any di spute about whether an asset is exenpt.

Page - 5-



Debtors, Adv. no. 03-1386, seeking anmpbng other things a
decl aratory judgnent that Debtors’ anended schedule B is void.
|f the Trustee determ nes that there is value for the
estate and accordingly responds to the conplaint in this
adversary proceeding (03-1366), the interests of all the
unsecured creditors will be protected, and there will be no
need for Century’s participation. Simlarly, should the
Trustee not contest the relief sought in the conplaint, the
interests of the unsecured creditors will still have been

| ooked out for by the Trustee.® |In either eventuality,

5> The commentary to the 1966 anmendnent to Rule 24(a) is
instructive:

The general purpose of original Rule 24(a)(2) was to

entitle an absentee, purportedly represented by a

party, to intervene in the action if he [sic] could

establish with fair probability that the

representation was i nadequate. Thus, where an

action is being prosecuted or defended by a trustee,

a beneficiary of the trust should have a right to

intervene if he can show that the trustee’s

representation of his interest is probably

i nadequate; simlarly a nmenber of a class should

have the right to intervene in a class action if he

can show t he i nadequacy of the representation of his

interest by the representative parties before the

court.
Not es of Advisory Committee on Rules, 1966 Anendnment. Century
has not established that the Trustee s representation of the
estate in this instance is “probably inadequate”; that woul d
likely be a particularly difficult showing to make given the
def erence to be accorded the Trustee' s business judgnent. See
Kowal v. Malkenus (In re Thonpson), above, 965 F.2d at 1146
(appellants failed to denonstrate nonfeasance or m sfeasance
by the chapter 7 trustee).
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Century will have received exactly the representation that the
Code contenpl ates, through the Trustee. 11 U S.C. 8§ 323(a).

Nevert hel ess, the foregoing discussion | eaves out
Century’'s rights, as a creditor of the estate, to object to
abandonnent, a right accorded it by 11 U S.C. 8§ 554(a) and
F.R.B.P. 6007(a). Century's right to contest the abandonnent
can be honored sinply by requiring the Trustee to conply with
Rul e 6007(a) if she decides not to contest the granting of the
relief sought in this adversary. That will have the
addi tional benefit of alerting the rest of the creditor body
to the proposed abandonment.

Perm ssive Intervention:

Federal Rule of Civil Procedure 24(b)(2) provides:

Upon tinmely application anyone may be permtted to

intervene in an action: ... (2) when an applicant’s

claimor defense and the main action have a question

of law or fact in comon. ... In exercising its

di scretion the court shall consider whether the

intervention will unduly delay or prejudice the

adj udi cation of the rights of the original parties.

The Court has already ruled that Century is not being
deprived of the opportunity to defend itself; indeed, just the
opposite: assum ng the Trustee continues effectively to not
participate in this adversary proceeding, this ruling wll

result in Century and the Debtors being able to fully contest

and resolve their controversy on the nmerits of all the causes
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of action in state court.® What Century seeks by this
intervention is to prevent that head-on confrontation from
taki ng place, at least as to any nore than the one identified
cause of action. That is not bad faith, of course, but the

i nvocation of the rules for that purpose conpels the Court to
deny Century’'s attenpt to use the rules that way. 1In any
event, the intervention will unduly delay or prejudice the

adj udi cation of the rights of the original parties as they may
play out in the state court litigation.

In this context, it is also useful to renmenber what the
Constitution and the first judiciary act contenplated, which
is still true today: the federal courts are courts of limted
jurisdiction, and it is the state courts where it is expected
that the majority of judicial disputes will be resolved. Cf.
17A Moore’'s Federal Practice - Civil, 8§ 120.12[1][a] (2004):

Concurrent jurisdiction in state and federal courts

over clainms arising fromfederal |law is presuned.

The Constitution does not mandate the creation of
any federal courts other than the United States

6 Throughout this bankruptcy case, and in the state court
case, there has been an ongoi ng controversy about whether the
Debtors’ listing in their anended schedul e B of a cause of
action for “wongful acceleration of pronmissory note” limts
the causes of action they may file in state court. The
procedure proposed in this decision, including the opportunity
of creditors to object to the Trustee not defending this
adversary proceedi ng, should settle that question. In any
event, nothing in this opinion is intended to suggest that the
debtors are so limted at this tine.
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Suprenme Court. Thus, the drafters of the
Constitution originally contenplated that state
courts would serve as trial courts for the

adj udi cation of federal |aw, along with any federal
courts that Congress m ght create.

(Footnotes omtted.) Denying the notion to intervene wll
nmerely result in conformty with the judicial schene

envi sioned by the Constitution and the federal systemit

enbodi es.

And denying the notion to intervene will have anot her
salutary effect. Century argues that the | oss of these causes
of action neans “an asset of consequential value will be | ost
to the estate”. Century Bank’s Reply on Motion to Intervene,

at 3 (doc 10). On the other hand, Century Bank’s Answer and
Counterclaimto the state-court conplaint, attached as exhibit
Btoits Mdition to Intervene (doc 3), seeks the dism ssal of

t he conpl aint on several grounds, including several
affirmati ve defenses, in effect asserting that the causes of
action have no value. While the Tenth Circuit has been
careful to preserve the right of a party to argue alternative
positions, consistent with the federal rules of civil

procedure, see, for exanple, Golfland Entertai nnent Centers,

Inc. v. Peak Investnent, Inc. (In re BCD Corporation), 119

F.3d 852, 858 (10" Cir. 1997), this Court will not encourage
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Century’s sinultaneous assertions of opposing factual
positions before two different tribunals.

CONCLUSI ON

G ven the foregoing considerations, Century Bank’s notion

to intervene will be denied. An order to that effect wll
acconpany the entry of this menorandum opinion. |In addition,
the order will provide that the Trustee has 30 days follow ng

the entry of this order to answer the conplaint, if she

wi shes, or to file in the main case a notice of abandonnent
pursuant to F.R B.P. 6007(a), if she does not wi sh to contest
the conplaint. |If she does not contest the conplaint, any
ruling on a default judgnent for the Debtors will be made
after, and presumably determ ned by, any ruling on any

obj ection to the abandonnent or by the resolution of Adv. no.

03-1386.7 For that reason, further hearings on this adversary

" This tinme consum ng and roundabout way of determ ning
whet her Debtors will be able to pursue the causes of action in
state court arises solely fromthe Debtors’ failure to
di scl ose the causes of action in their first schedul es, and
then their failure to serve on the Trustee and on Century
(whose counsel had entered his appearance and thereby demanded
service of any papers filed in the case) the anmended schedul e
B before the closing of their chapter 7 case. Assum ng the
Debtors do end up with the right to pursue their clainms in
state court, they will have caused needl ess del ay and
expenditure of the resources of two courts by their failure to
foll ow conmon bankruptcy procedures. Century asserts that the
Debtors’ actions “suggest” a deliberate attenpt to conceal the
asset fromthe Trustee and thereby save it for thensel ves.
Century Bank’s Reply on Mdtion to Intervene, at 5. Were that
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proceeding will be linked with further hearings on Adv. no.
03-1386 and with any hearing on any objection to any
abandonnent that may be proposed by the Trustee.

I gy

' A

Honor abl e James S. Starzynski
United States Bankruptcy Judge

| hereby certify that on April 14, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the |isted counsel and
parties.

L Edward Q@ ass
2727 San Pedro NE Ste 119
Al buquer que, NM 87110- 3364

Janmes Jurgens
100 La Salle Cir Ste A
Santa Fe, NM 87505-6976

Yvette Gonzal es

PO Box 1037
Pl acitas, NM 87043-1037

%:hmbmv

the case, the Debtors would probably suffer nmore than the mld
scolding contained in this footnote. However, there is no
showi ng, at least at this stage, that the Debtors’ behavior
has been other than nerely inept.
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