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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF NEW MEXI CO

In re
Col | een Fry-Tafoya,
Debt or .
No. 13-03-17144 SA

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
ON MOTI ON TO DI SM SS BANKRUPTCY

This matter is before the Court on Creditor Jorge

Perez’s Motion to Dism ss (doc. 29) and the objection thereto

filed by the Debtor (doc. 34). Jorge Perez (“Perez”) is

represented by his attorney Rob Treinen (Feferman & Warren).

Debtor is represented by her attorney Melody WIllianms. The

matter is conpletely briefed and ready for decision. This is

a core proceeding.

FI NDI NGS

1. Debtor filed her bankruptcy petition on Septenmber 10,
2003.

2. Debtor’s unsecured debts listed on Schedule F total
$235,645.00. This anount includes Perez's judgment at
$150, 000 and a debt to Chio Casualty for a bond at $1.

3. On July 3, 2003 the United States District Court entered

an Order Confirmng Arbitration Award in Perez v. Coll een

Fry Tafova; Kayjes, Inc. d/b/la Creative Living

Manuf act ured Hones:; and Conseco Fi nance Servicing Corp.

The arbitrati on award awarded Perez $75, 000 in



conpensat ory damages agai nst Debtor and Kayjes, jointly
and severally; $75,000 in punitive danages agai nst Debt or
and Kayjes, jointly and severally; $225,000 in
conpensat ory damages agai nst Kayjes; $5,000 for

addi ti onal danages under the Unfair Practices Act agai nst
Kayj es; $2,000 agai nst Kayjes for violation of the Truth
in Lendi ng Act; and awarded 15% post judgment interest on
the fraud judgnent; and awarded attorneys fees. See
Exhibit Dto Brief in Support of Mtion to Dism ss (doc.
30).

4. Chio Casualty was required to pay $75,000 to Perez
pursuant to the judgnment on behalf of Kayjes, Inc. under
bonds it had issued. Debtor was liable to Ohio Casualty
under the bonds.

5. Pursuant to the Order Clarifying Arbitration Award
(Exhibit 1 to Notice of Order from A Arbitrator Clarifying
Arbitration Award, doc. 51) after paynent of the bonds
Debtor still owed Perez $150, 000 because the bond
payments were applied to the debt of Kayjes to Perez.

6. Debtor’s debt to Ohio Casualty was $75,000 on the date of
the petition.

CONCLUSI ONS OF LAW
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A Debtor may only have $290, 525 of nonconti ngent,

| i qui dat ed, unsecured debts to be eligible for chapter
13.

Debtor’s debt to Ohio Casualty was not contingent or

unl i qui dated. The Bankruptcy Code does not define the
terms “contingent” or “liquidated.” Instead, those
definitions cone fromthe case |law interpreting various
sections of the Code.

“[A] contingent debt is ‘one which the debtor wll
be called upon to pay only upon the occurrence or
happeni ng of an extrinsic event which will trigger the
liability of the debtor to the alleged creditor.’”

Fostvedt v. Dow (In re Fostvedt), 823 F.2d 305, 306 (9tF

Cir. 1987)(citing Brockenbrough v. Conm ssioner, 61 B.R

685, 686 (WD. Va. 1986)). A debt is noncontingent when
all of the events giving rise to liability for the debt
occurred prior to the debtor’s filing for bankruptcy.

Mazzeo v. United States (In re Mazzeo), 131 F.3d 295, 303

(2™ Cir. 1997). The fact that a debtor m ght have
counterclains, setoffs, affirmative defenses, or
mtigating circunstances does not nake a claimcontingent
because it “does not obviate the basic claimor negate

t he fundanental right to payment on the claim” |n re
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Cark, 91 B.R 570, 575 (Bankr. D. Co. 1988). The
debtors’ liability to Chio Casualty is not contingent; on
the day she filed her petition all events that would have
triggered Chio Casualty' s liability on the bonds, and
therefore debtor’s liability, had occurred.

A debt is “liquidated” if the ampunt of the debt is

“readily determnable.” Slack v. Wlshire |Insurance

Company (In re Slack), 187 F.3d 1070, 1073 (9" Cir.

1999). The United States Court of Appeals for the Ninth
Circuit found that a debt is “readily determ nable” if it
requires only “a sinple hearing to determ ne the anpunt
of a certain debt” as opposed to an “extensive and
contested evidentiary hearing in which substanti al

evi dence may be necessary to establish anpunts or
liability.” [d. at 1073-74. The United States
Bankruptcy Appellate Panel of the Eight Circuit expressed
a different perspective: “the key factor in

di stingui shing |liquidated fromunliquidated clains is not
the extent of the dispute nor the anpunt of evidence
required to establish the claim but whether the process
for determining the claimis fixed, certain, or otherw se

determ ned by a specific standard.” Barcal v. Laughlin

(In re Barcal), 213 B.R 1008, 1014 (8" Cir. B.A P
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1997). Under Barcal, the cal culation process may be
ti me-consum ng and difficult, but if the anmpunt can be
determ ned by reference to a specific standard it results

in aliquidated claim Gaertner v. McGrry (In re

McGarry), 230 B.R 272, 275-76 (Bankr. WD. Pa.

1999) (citing Barcal, 213 B.R at 1014). See also United

States v. Verdunn, 89 F.3d 799, 802 (11t" Cir. 1996)(“A

i qui dated debt is that which has been made certain as to
amount due by agreenent of the parties or by operation of
law. .. If the amount of the debt is dependent, however,
upon a future exercise of discretion, not restricted by
specific criteria, the claimis unliquidated.”

(Citations onmitted.))

The concept of liquidation relates only to the
amount of liability, not to the existence of the
liability. Verdunn, 89 F.3d at 802 n.10. Thus, even if
a debtor disputes the existence of liability, if the debt
is calculable with certainty, the debt is |iquidated.

Sl ack, 187 F.3d at 1074-75. See also Matter of Knight,

55 F.3d at 235 (fact that debtor contested a claim and
denied it even existed, did not renove it as a claim

under 109(e) or render it unliquidated) and Mazzeo, 131

F.3d at 305 (“The Code uses both ‘unliquidated and
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‘“disputed’ in its definition of ‘claim; to rule that a
claim... is unliquidated whenever it is disputed would
be to render the term ‘unliquidated’ nmere surplusage.”)

But see In re Lanbert, 43 B.R 913, 921 (Bankr. D. Ut.

1984) (“If there arises a dispute as to the underlying
liability of the debtor, then the entire debt is
unliquidated until the liability is determ ned by a court
of conpetent jurisdiction.”)(mnority view).

The Ohio Casualty claims in this case are contract
clainms!. Little nmore would be required to determi ne the
anmount due than exam ning the bond and the Perez
judgnment. The possible existence of an affirmative

def ense does not render a clai munliquidated? Under the

This fact alone would |l ead many courts to find that the

claimwas liquidated. See e.g., In re Pennypacker, 115 B.R
504, 505 (Bankr. E.D. Pa. 1990)(“The majority of courts that
have considered this issue have held ... that debts of a

contractual nature, even though disputed, are |iquidated.”)

2A majority of courts addressing the issue have found that
if a debtor asserts an affirmative defense or counterclaim
the |iquidated amunt of the debt does not becone
unl i qui dated, nor is it reduced, on account of the defense or
counterclaim See Sylvester v. Dow Jones and Conpany, Inc.
19 B.R 671, 673 (9" Cir. B.A P. 1982); Matter of DeBrunner,
22 B.R 36, 36-37 (Bankr. D. Nb. 1982); In re Troyer, 24 B.R
727, 730 (Bankr. N.D. Oh. 1982); Craig Corp. v. Albano (In re
Al bano), 55 B.R 363, 368 (N.D. Il. 1985); In re Burgat, 68
B.R 408, 411 (Bankr. D. Co. 1986); In re Crescenzi, 69 B.R
64, 65-66 (S.D.N. Y. 1986); |In re Kaufman, 93 B.R 319, 322
(Bankr. S.D.N. Y. 1988). Conpare Quintana v. Internal Revenue
Service (In re Quintana), 107 B.R 234, 239-40 (9" Cir. B.A P
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“sinmple hearing” inquiry of Slack, the “process” inquiry
of Barcal, or the “specific criterial/lack of discretion”
inquiry of Verdunn, the Court must find that the debts
owed to Ohio Casualty in this case are |iquidated.

3. The Debtor’s debt to Perez should not be reduced by the
$75, 000 debt owed to Ohio Casualty because Perez was
still owed the full $150, 000.

4. Debt or had over $310, 000 of noncontingent, |iquidated,
unsecured debts and is ineligible for chapter 13.

5. In her objection to the Mdtion to Dism ss, Debtor
requested that, as an alternate to dism ssal if her debts
were found to exceed the statutory limt that she be
all owed to convert to chapter 11. The Court will all ow

time for Debtor to file a nbtion to convert.

Iy

Honor abl e James S. Starzynski
United States Bankruptcy Judge

1989) aff’'d, 915 F.2d 513 (9t" Cir. 1990) (Chapter 12 debtors
“aggregate debt” not reduced by value of counterclaimin
computing eligibility for Chapter 12.)
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| hereby certify that on Septenber 2, 2004, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or miiled to the listed counsel and parties.

Mel ody F Everett-WIIlians
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Ri chard N Fefer man
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Al buquer que, NM 87102- 3298

Kell ey L. Skehen
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Suite 350
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