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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
DANI EL PETMECKY and
JEAN ANN PETMECKY,
Debt or s. No. 13-97-12421 SA

MEMORANDUM OPI NI ON ON DEBTORS’
MODI FI CATI ON OF CHAPTER 13 PLAN

This matter cane before the Court for hearing on the
Debtors’ Modification of Chapter 13 Plan and the objection
thereto filed by the Trustee. The Debtors appeared through
their attorney Bonnie Gandarilla. The Chapter 13 Trustee
appeared through her attorney Annette DeBois. This is a core
proceeding. 28 U . S.C. §8 157(b)(2)(L). The parties agree that
there are no factual disputes and submtted the issue to the
Court on oral argunent and statenments of points and
aut horities.

Facts

Debtors filed their chapter 13 case on April 25, 1997.
Their plan was confirnmed by order entered Septenber 18, 1997.
The plan called for sixty nonthly paynents of $650. 00.

Debt ors have made 48 of the paynents. The plan estinated a

di vi dend! to unsecured creditors of 1% In fact, fewer

! The Court finds that the Debtors’ plan is a “pot plan”
rather than a “percentage plan” despite | anguage descri bing
that creditors will get 1% See e.qg.., In re Martin, 232 B.R
29, 33-34 (Bankr. D. Ma. 1999)(quoting In re Wtkowski, 16
F.3d 739, 741 (7th Cir. 1994).) *“[A] ‘percentage plan’ is a
pl an whi ch provides a set percentage of his claimeach




unsecured clainms were filed than originally anticipated, and
creditors would receive approximtely 76% of their clains if
the plan were fully performed. The Debtors nodification
proposes to shorten the plan to 48 nonths, which would result
in an estimted dividend to unsecured creditors of 29% There
is no question that the chapter 7 test would be nmet under the
nodi fi cati on.

I n support of the proposed nodification, debtors claim
that M. Petmecky wi shes to expand his business but feels he
cannot do so while in chapter 13. Debtors dispute, however
that any reason is even required for nodification; debtors
claimthat 8 1329(b)(1) specifically sets out the only
requi renments for nodification. Debtors also point out that §
1329 allows for nodifications of the amount and tim ng of
payments to creditors, and argue that it cannot be bad faith
to take advantage of explicit code provisions.

Trustee argues first that res judicata and contract
t heories should prevent this nodification. The Trustee franes

the issue in this case as who should receive the w ndf al

creditor will receive but |eaves the exact ampbunt the debtor
wll pay in flux until all clains are approved. A ‘pot plan
refers to a plan which provides that the debtor will pay a

fi xed amount or ‘pot’ of noney into the bankruptcy estate but
the percentage creditors will receive ultimately depends on
the total anmpunt of clains that are approved.” Wtkowski, 16
F.3d at 741.
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benefit when not all creditors file clains. Finally, Trustee
suggests that the nodification is not in good faith.

Di scussi on

Bankruptcy Code section 1329 governs nodifications to
confirmed chapter 13 plans. That section provides:

(a) At any tinme after confirmation of the plan but
before the conpletion of paynents under such plan,
the plan nmay be nodified, upon request of the
debtor, the trustee, or the holder of an allowed
unsecured claim to -
(1) increase or reduce the anmpbunt of paynents on
claims of a particular class provided for by the
pl an;
(2) extend or reduce the tine for such paynments; or
(3) alter the amount of the distribution to a
creditor whose claimis provided for by the plan to
t he extent necessary to take account of any paynent
of such claimother than under the plan.
(b)
(1) Sections 1322(a), 1322(b), and 1323(c) of this
title and the requirenents of section 1325(a) of
this title apply to any nodification under
subsection (a) of this section.
(2) The plan as nodified becones the plan unless,
after notice and a hearing, such nodification is
di sapproved.

11 U.S.C. 8§ 1329.

Trustee’s first argunent is that the plan is res
judicata, and that the confirmed plan is a binding contract.

Sone courts follow this theory, e.qg., Arnold v. Weast (In re

Arnold), 869 F.2d 240, 243 (4" Cir. 1989)(“The doctrine of res
judi cata bars an increase in the anount of nonthly paynents
only where there have been no unanti ci pated, substanti al
changes in the debtor’s financial situation.”)(citations
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omtted). Oher courts do not, e.qg., Barbosa v. Soloman, 235
F.3d 31, 39 (1st Cir. 2000)(“Many other courts have rul ed that
section 1329(a) allows the parties an absolute right to
request a nodification (although a nodification will not

necessarily be granted.)”)(citing cases.) See also Inre

Wt kowski, 16 F.3d 739, 745 (7t" Cir. 1994)(“[We disagree with
Arnold.”)? The Court finds the plain | anguage of 1329(a) has
no change in circunstances requirenent, and adopts the |ater
i ne of reasoning. Therefore, the Court finds that the
Debtors in this case may pursue a nodification of their
confirmed chapter 13 plan without denonstrating a substanti al
change in circunstances.

To confirma nodified plan, the nodification nust neet
all of the requirements in 8§ 1329 including the conditions set

out in sections 1322, 1323, and 1325. Wtkowski, 16 F.3d at

2 Trustee cites In re Harvey, 213 F.3d 318, 321 (7" Cir
2000) for the proposition that a confirnmed plan acts as a
contract or consent decree that binds both the debtor and al
the creditors. The Harvey court based this statement on the
“general justification for res judicata principles—after the
affected parties have an opportunity to present their
arguments and clains, it is cunbersome and inefficient to
all ow those sane parties to revisit or recharacterize the

identical problenms in a subsequent proceeding.” 1d. Harvey,
which is not a Section 1329 case, never cites Wtkowski, which
remains good law in the Seventh Circuit. The argunent in

Harvey centered only on what the provisions of the plan were,
and whet her GVAC shoul d be bound by the provisions of a plan
to which it had not objected. [d., at 321-23.
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747. The only requirenent relevant to this case is that the
nodi fi ed plan nust be proposed in good faith. 11 U . S.C. 8

1325(a)(3). See Barbosa, 235 F.3d at 38. The record in this

case shows that the Debtors have made paynents for 48 nonths.
Under 11 U.S.C. § 1325(b)(1)(B) the Debtors were only required
to pay their disposable inconme to the Trustee for 36 nonths.
The Trustee argues that 12 nonth reduction in plan length is
per se bad faith, i.e., the glass is half enpty. From another
perspective, however, Debtors have already paid for 12 nonths
| onger than required, i.e., the glass is half full.
Furthernmore, Debtors stated two |egitinate business reasons
for their request: first, fewer claims were filed? and
second, the Debtors wish to expand their business.

Further, what woul d happen in a hypothetical case in
whi ch the plan were confirned after the clains had been filed
and adjudicated? In that instance, as occurs with a
percent age plan, the debtor could craft a plan that paid only
t hose clainms, or portions of those clainms, as mnimally
required by the Code, in particular the best interests of
creditors test, 81325(a)(4), and the di sposable incone test,

81325(b)(1)(A). Presumably that is what the Debtors woul d

3 And, under the plan creditors expected a 1% divi dend but
have already received a 27% di vi dend.
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have done in this case were that information available to them
at the time. They seek to acconplish that same result by

nodi fication as permtted by 81329; the result should not be
different nerely because at the beginning of the case the

Debtors |l acked the information that they now have with the

claims-filing process conpleted. See Wtkowski, 16 F.3d at
740 (“Once the allowable clains are established, the actual
amount the debtor nust pay may differ fromthe anmount of
estimated clains.... This may require an adjustment in the
paynment schedul e, depending on the type of plan.” [Citations
omtted.]).

The Court does not find the reduction in time in this
case to be bad faith. The Court finds the proposal to nodify
was filed in good faith.

For the reasons set forth above, the Mdification to
Chapter 13 Plan is approved. Counsel for Debtors should
prepare an order in conformty with this Opinion within ten

days.

I

T

Honor abl e James S. Starzynski
United States Bankruptcy Judge
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| hereby certify that on October 11, 2001, a true and correct
copy of the foregoing was either electronically transmtted,
faxed, delivered, or mailed to the listed counsel and parties.

WIlliamP. Gordon
2501 Yal e SE #204
Al buquer que, NM 87106

Kell ey L. Skehen

309 Gold Avenue SW

Al buquer que, NM 87102- 608

Ofice of the United States Trustee
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