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UNITED STATESBANKRUPTCY COURT
DISTRICT OF NEW MEXICO

BAUER USA, | NC.,
Debt or .
Case No. 11-98-10886 SR

MEMORANDUM OPI NI ON ON
JOHN HAZEN & ASSCCI ATES, INC.’ S
MOTI ON FOR § 506 SURCHARGE

This case involves an attenpt by a buyer’s broker that was
not enpl oyed under section 327 to obtain a comm ssion fromthe
sale of estate property. Specifically, the matter is before the
Court upon John Hazen & Associates, Inc.’s (“Hazen’s”) Mdtion for
8 506 Surcharge (“Mdtion”), and the objections thereto filed by:
the United States Trustee, the New Mexico Departnent of Labor
the Debtor, the Gerussis, and Tel erent Leasing Corporation.

Hazen had earlier filed an Application to Enpl oy Real Estate
Broker, Nunc Pro Tunc, to which objections were filed by the sane
objecting parties. That Application was w thdrawn by Hazen in
its Reply Menorandum of Real Estate Broker. Therefore, only
Hazen’'s § 506(c) notion is pending®. In its |egal nenoranda,
however, Hazen al so argues various other theories under which it
m ght recover conm ssions. These other theories of recovery are
addressed in this opinion as well. This is a core proceeding

under 28 U. S.C. 8 157(b)(2)(A). Thi s opinion constitutes the

! There are, however, two other pending notions related to
the outconme of this notion. Nanely, a notion by debtor to
reconsi der all owance of claimof Hazen in earlier sale orders,
and a notion by debtor to disburse funds fromthe court registry
and the objection thereto by Hazen.



Court’s findings of fact and concl usions of |aw pursuant to
Bankr uptcy Rul e 7052.

As di scussed below, the notion stresses that Hazen
represented the buyers, not the seller (the bankruptcy estate),
of a notel property in a sale approved by the Court. Two
separate orders approve the sale, and each refers to
conmmi ssions.? Hazen seeks $86,250 plus interest and attorney’s
fees, of which $31, 250 has been previously paid. Hazen's
theories in support of its claimare: 1) section 506(c) surcharge
(to the extent that Hazen seeks recovery from funds that would
otherwi se be paid to one or nore of the secured creditors), 2)
assunption of executory contract, and 3) res judicata, collateral
estoppel, equitable estoppel and finality of sale orders.

Qoj ect i ons.

The United States Trustee objects to surcharge because
Hazen’'s fees were arguably earned prepetition so do not qualify
as an adm nistrative claimanenable to surcharge. The UST al so
argues that Hazen has not net his burden of show ng that the
expenses were reasonabl e and necessary, or that the creditors

benefitted. The CGerussis adopted the objections of the UST.

’These are the orders entered April 30, 1998 in the
bankruptcy case and the order entered May 26, 1998 in Bauer, USA,
Inc. v. Choice Hotel International, Inc., Adversary 98-1100 S
(Bankr. D. N.M).
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The debtor argues that Hazen | acks standing to pursue a
surcharge claim and al so argues that Hazen’s claimis a
prepetition unsecured claimfor which surcharge is not avail abl e.
Debtor also clainms that approval under section 327 is required
bef ore Hazen coul d have any clai mon which surcharge could be
based. Finally, debtor clains that this action is barred by
state | aw because Hazen is not |icensed in New Mexico.?

The New Mexi co Departnment of Labor objects to surcharge on
several grounds: 1) Hazen has a conflict of interest that would
prohibit its enploynment under the Bankruptcy Code, 2) Hazen
failed to conply with the requirenents for enploynent, 3) Hazen
is a “gratuitous interneddler” enployed by no one; if in fact it
represented the buyer it should be paid by the buyer; 4) Hazen
attenpts to use surcharge to circunvent procedures regarding
conpensation fromthe estate; and 5) Hazen has not benefitted the
secured creditors.

Tel erent’s objection is that Hazen has a conflict of
interest that should bar conpensation fromthe estate. It
further clains that it received no benefit from Hazen' s servi ces.

FI NDI NGS OF FACT

1. Debtor filed its voluntary petition on February 13, 1998.

The Court will dispose of the licensing issue by citing
Hayes v. Reeves, 91 N M 174, 177, 571 P.2d 1177, 1180 (1977),
which allows a foreign broker to maintain a cause of action in
New Mexico for work done in the licensing state.
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On March 20, 1998, the debtor filed a notion to sell rea
estate and other assets (furniture and fixtures) of the
debtor for the sale price of $1,250,000. The notion states
that this would be a sale of the sole asset of debtor, and
that if allowed to proceed to sale the $1, 250, 000 proceeds
woul d pay all creditors in full. The notion itself makes no
reference to real estate comm ssions, enploynent of a
broker, costs associated with the sale, or any specific
proposed distribution of proceeds. Attached to the notion,
but not referenced in the notion, are 11 pages of docunents
that nenorialize the proposed transaction (hereafter
“Contract”). The first five pages are a form * Comerci al
Contract to Buy and Sell Real Estate,” prepared by Hazen and
dated February 1, 1998. It is a straightforward contract to
sell specifically described real estate in Roswell, New
Mexico for the sumof $1,250,000. It lists the buyers as

W adysl aw S. Horni k and Stephanie M Hornik, and the seller
as Bauer, USA, Inc. Page 4 specifies that Hazen is “Buyers’
Agent.” It was signed by the buyers on February 3, 1998.
Page 5 lists Blue Ridge Realty, Inc. as the “Listing
Conmpany” and Hazen as “Selling Conpany.” Pages six and
seven are “Continuations of Real Estate Purchase Contract”

t hat desi gnate contingencies, treatnent of earnest noney,

tax treatnent, and a section on conmi SSi ons:



The listing broker shall split the comm ssion
with John Hazen & Associ ates, |ncorporated
(an out-of-state broker licensed in the State
of Col orado) and said listing broker shall
instruct the title conpany and or cl osing
agent (by title conpany check or other good
funds) to pay anmount directly to John Hazen &
Associ ates, Incorporated at successful
closing. The percentage anount payable to
John Hazen & Associ ates, Incorporated shal

not be |l ess than 3% of the gross selling
price or 50% of the conm ssion whichever is
greater. The brokers shall enter into a
forei gn broker agreenent stating the anount

of conmm ssion payable at closing to Hazen,
however, the anount payable to Hazen shal

not be less than 3% If for any reason the
State of New Mexico requires that the listing
broker also be the Selling Broker, then the
listing Broker hereby agrees to pay the above
anount as agreed in the foreign broker
agreenent to John Hazen & Associ at es,

| ncorporated as a referral fee which shall be
payabl e at successful closing by the title
conpany/ cl osi ng agent as outlined in the
forei gn broker agreenent.

One of the contingencies specified is that the sal e was
condi ti oned upon the buyers’ sale of a notel in Illinois.
Pages eight and nine of the attachnment deals with the
buyer’s financing arrangenents. Page 10 is an “Anendnment
Agreenment with Foreign Broker” signed by [illegible] for
Blue Ridge Realty, Inc. on March 10, 1998 and by John Hazen
for Hazen, no date specified. The Amendnent Agreenent was
al so signed at the bottom margin by Ernst Bauer (debtor’s

principal) on March 10, 1998. The Agreenent provides:



New Mexi co Broker and Forei gn Broker agree’
as follows: ... 6. COVPENSATION.. .

(A) 2.5% plus see paragraph 9 total paid to
Hazen [illegible]...

(B) WHEN DUE

Except as otherw se provi ded above, if a
transaction is closed which invol ves the
Seller, Buyer, or Property described above,
New Mexi co Broker shall pay to Foreign Broker
at funding of the transacti on conpensation as
set forth above in Paragraph 6(A). New

Mexi co Broker will collect and pay gross
receipts tax on this entire conm ssion.

7. BROKERAGE RELATI ONSHI PS (1 F KNOWN)

New Mexico Broker is acting as Seller’s
agent. Foreign Broker is acting as referral
broker. ...

9. ADDI TI ONAL TERMS. Additional $5,000 bonus
to be paid to John Hazen & Associ ates, Inc.
if property sells for nore than $1, 150, 000,
pl us anything over $1, 150,000 will be split
equal |l y.

Page el even is an Agreenent to Amend/ Extend Contract, dated
March 9, 1998 that provided for a closing date of April 15,
1998, and agreed to “credit buyer at closing, an additional
$10, 000 for needed repairs.” This Agreenment was signed by

E. Bauer for Bauer, USA, Inc.

Notice of the notion was sent to the official mailing |ist

on March 20, 1998, according to the certificate of service

filed on April 29, 1998 (which failed to attach the mailing

list as represented in the notice). The notice states that

“The Court has serious questions whether Hazen is a creditor

of the estate at all. Page 7 of the attachnments to the notion
states “the listing broker shall split the conm ssion with John
Hazen & Associ ates, Incorporated” and the Amendnent Agreenent
wi th Foreign Broker clearly states that the New Mexi co Broker

pay Hazen
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Debt or received an offer on or about February 1, 1998 to
purchase all assets for $1, 250,000, which will enable the
debtor to pay all creditors. The notice makes no reference
to real estate conm ssions or the enpl oynent of

pr of essi onal s.

One objection to the sale was filed by Tel erent Leasing,
stating that the notion did not take into account its
collateral position, and stating that it needed nore
information to determne if creditors would in fact be paid
in full.

The Court entered an Order, prepared and submtted by
counsel for debtor, on April 30, 1998, granting the notion
to sell. This order was approved by Telerent. One of the
Court’s findings was “That the real estate broker

responsi ble for the sale, John Hazen and Associ ates, |nc.
shoul d be allowed to obtain its bargai ned-for conmm ssion.”
The Court ordered the sale, nmade special provisions for
Telerent’s collateral, and ordered “That the proceeds of
sale will be applied to the amounts due to secured creditors
having priority over Telerent Leasing Corporation, then the
anmount due Telerent, then to the anobunts due to priority
creditors, the real estate comm ssion of John Hazen and
Associ ates, unsecured creditors, with any bal ance going to

Bauer, USA, Inc.” In retrospect this order should neither



have been presented to the Court or entered because it
granted relief not sought in the notion, i.e., paynent of
real estate conm ssions.

On May 14, 1998, the debtor commenced adversary proceedi ng

98-1100, Bauer, USA, Inc. v. Choice Hotel International?

against all parties claimng liens on the notel property.
The conpl aint alleges that the Court authorized a sale on
April 30, 1998, and that “a portion of the sale price,

$210, 000, was to be in the formof a deed to a residential
property near Chicago, Illinois.”® Because this Illinois
property had not sold, there were insufficient funds to
remove all liens and close on the Roswell property. The
conpl ai nt sought to sell the property free and cl ear of
liens, with proceeds to be deposited in the Court’s
Registry. There is no reference in the conplaint to hiring
or paying realtors. Debtors sought and obtai ned an

expedi ted hearing on May 18, 1998, and the Court entered an
order on May 26, 1998 authorizing the sale free and cl ear of
liens. This order nmakes no findings on enpl oynent of

realtors or paynment of real estate comm ssions, but orders:

*The summons was issued May 15, 1998, but there is no

indication in the file that it was ever served.

®The Court has been unable to locate in the file any prior

mention of taking residential property in trade as part of the
purchase price. Page 6 of the contract nakes the sal e contingent
upon the sale of a notel.
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“The clainms of the real estate professionals involved in the
sal e shall be paid as expeditiously as possible, preferably
fromcash funds, or if these are insufficient for paynent in
full, then to the extent possible with the bal ance to be
paid fromthe proceeds of the Chicago property.” In
retrospect this order should neither have been presented to
the Court or entered because it granted relief not sought in
the notion, i.e., paynent of real estate comm ssions.
Furthernore, there is no notice in the nmain bankruptcy case
concerning this or any other proposed settlenment of the
adversary proceeding, so creditors other than the lien
claimants were not given the opportunity to object.

7. The debtor has not filed a notion to enploy either Hazen or
Blue Ridge Realty, Inc.

8. The debtor sold the property on May 28, 1998, and, upon
request of the Court, filed a report of the sale on Novenber
18, 1998. Debtor supplenented the report on Novenber 24,
1998. The closing statenent attached to the report shows a
purchase price of $1,250,000 with various di sbursenments
i ncluding: $70,137.50 in broker’s comm ssions (a footnote
says that $38,887.50 went to Blue Ridge and $31, 250.00 to
Hazen), $160,000 into a “repair escrow,” and an anount due

on a franchise of $42,177.90.°

The notion, contract, and order all do not anticipate the
repair escrow or paynent of franchise fees.
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DI SCUSSI ON

1. The surcharge claim

There is a split anong the circuits on the issue of whether
a creditor has standing to pursue a notion for surcharge under 8§
506.8 The Court has reviewed the argunents of counsel, and the
applicable law, and is persuaded that the better reasoned cases
find that only the trustee, or debtor in possession, has standing
to pursue an action under 8 506(c).

The Court finds that the | anguage of the statute is
unanbi guous and shoul d be applied according to its ternms. “Wen
t he | anguage of the Bankruptcy Code is clear and unanbi guous,
[the Court’s] sole function is to enforce it according to its

terns.” Hartford Underwiters Insurance Co. v. Magna Bank, N. A

8Conpare, e.g. Ford Motor Credit Co. v. Reynolds & Reynolds
Co. (ln re: JKJ Chevrolet, Inc.), 26 F.3d 481, 484 (4" Gr.
1994) and Hartford Underwiters Insurance Co. v. Magna Bank, N A
(ILn re: Hen House Interstate, Inc.), 177 F.3d 719, 1999 W
360193, 5 (8th Gr. 1999), petition for cert. filed (U S
Septenber 3, 1999)(finding standing only in the trustee) wth,
e.q. North County Jeep & Renault, Inc. v. CGeneral Electric
Capital Corp. (In re Palomar Truck Corp.), 951 F.2d 229, 232 (9"
Cir. 1991), cert. denied 506 U S. 821 (1992); In re Parque
Forestal, Inc., 949 F.2d 504, 511 (1st Cir. 1991); New Ol eans
Public Service, Inc. v. First Federal Savings & Loan Assn. (ln re
Delta Towers, Ltd.), 924 F.2d 74, 77 (5'" Cr. 1991); and
Equitable Gas Co. v. Equibank, N.A (In re MKeesport Steel
Castings Co.), 799 F.2d 91, 94 (3@ Cir. 1986) (finding that
creditors may have standing); but also see Gallivan v.
Springfield Post Road Corp., 110 F.3d 848, 850, n.3 (1t Cr.
1997) (suggesting Parque Forestal nay be limted to special
circunstances). See also Jereny Galton, Standing under Section
506(c) of the Bankruptcy Code Reexam ned, 99 Com L.J. 464, 466-
70 (1994).
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(ILn re: Hen House Interstate, Inc.), 177 F.3d 719, 1999 W

360193, 2 (8th Gr. 1999), petition for cert. filed (U S

Septenber 3, 1999)(citing Rake v. Wade, 508 US 464, 471 (1993)).

Code section 506(c) reads as foll ows:

The trustee may recover from property securing an

al | oned secured clai mthe reasonabl e, necessary costs

and expenses of preserving, or disposing of, such

property to the extent of any benefit to the hol der of

such claim
The terns of 8§ 506(c) entitle only the trustee to seek surcharge.
Hen House, 1999 W. 360193 at 2. See also Patricia Lindauer,
Prof essi onal Fees and Section 506(c) of the Bankruptcy Code, 98
Dick. L.Rev. 401, 427 (1994) (Section 506(c) is plain and
unanbi guous and shoul d be enforced accordingly.)?®

Sone cases limting standing to the trustee cite at | east
two policy argunents in support of that position: 1) allowng a
claimant to proceed directly against a secured creditor would
circunvent the statutory distribution schenme, causing an

i nequitable division of the estate between creditors of the sane

cl ass, see JKJ Chevrolet, 26 F.3d at 484 and cases cited therein;

and 2) the purpose of 8§ 506(c) is to recover estate assets to the

extent they were used to preserve a secured claimant’s

° Hazen has not argued that it should be granted derivative
standing to prosecute a 8506(c) claim See JKJ Chevrolet, 26
F.3d 481, 485, n.7 (4" Gr. 1994). G ven the circunmstances in
whi ch Hazen’s claimhas arisen, it is unlikely that such a
request would be granted, assuming it is not too |late to argue
t hat position now.
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collateral, not to guarantee a trustee’s or professional’s

conpensation, see Inre J.R Research, Inc., 65 B.R 747, 750

(Bankr. D. U. 1986), In re Air Center, Inc., 48 B.R 693, 694

(Bankr. WD. . 1985), and Galton, 99 Com L.J. at 472. See
also 124 Cong. Rec. H11089, 11095 (daily ed. Sept. 28,
1978) (statenent of Rep. Edwards) reprinted in 1978 U. S.C.C A N
6436, 6451 and Appendi x D, Lawence P. King, Collier on
Bankruptcy 8 App. Pt. 4(f)(i) at 4-2441 (15'" ed. rev. 1999); 124
Cong. Rec. S17406, 17411 (daily ed. Cct. 6, 1978)(statenent of
Sen. DeConcini) reprinted in 1978 U.S.C.C. A N 6505 6520 and
Appendi x D, Lawence P. King, Collier on Bankruptcy 8§ App.
4(f)(ii1i) at 4-2555; (Section 506(c) applies when trustee or
debtor in possession “expends” noney.) That is, Section 506(c)
is a reinbursenment renmedy for a trustee. Gegory Hesse, One
Statute, Three Disparate Interpretations: Standing to Pursue
Recovery froma Secured Creditor Pursuant to Bankruptcy Code
Section 506(c), 47 Baylor L. Rev. 39, 54 (1995). Having
determ ned that the | anguage of the statute is unanbiguous in
l[imting standing to the trustee, the Court does not need to rely
on these policy argunents.

In summary, the Court finds that Hazen | acks standing to
pursue the relief requested under 8 506(c), and the notion for
surcharge shoul d be deni ed.

2. The executory contract claim

-12-



Hazen argues that the orders approving the sale inplicitly
recogni zed the exi stence of an executory contract and approved
assunption of it.

A) The contract was not executory.

First, the Court finds that the comm ssion contract with
Hazen was not executory. GCenerally, a comm ssion contract is
considered to be a contract separate fromthe underlying

pur chase/ sal e contract. Baxter Dunaway, Law of Distressed Real

Estate 826.03 (1999)(“Dunaway”)(“It is well established that a
purchase and sal e contract and an agreenent to pay a conmm ssSion
constitute two separate agreenents, even when they are contained

in a single docunent.”); Coldwell Banker and Conpany v. Godw n

Bevers Co., Inc., 575 F.2d 805, 807 (10'" Cir. 1978); In re

Snowcr est Devel opnent Group, Inc., 200 B.R 473, 477 (Bankr. D

Ma. 1996).
A determ nation of whether a contract is executory begins
with an exam nation of the contract and , at |east for reference

pur poses, applicable state law. 1d.; but see Coldwell Banker,

575 F. 2d at 807 (suggesting the determnation is a matter of
federal |aw.) Under New Mexico Law, it is clear that a conmm ssion
is earned when a broker “produces a prospect who is ready,
willing and able to purchase on terns agreeable to the seller.”

Stewart v. Brock, 60 NNM 216, 225, 290 P.2d 682, 687

(1955)(citations omtted); Harp v. Gourley, 68 NM 162, 170, 359
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P.2d 942, 947 (1961); Katson v. Fidel, 82 N M 636, 637, 485 P.2d

970, 971 (1971); Hayes v. Reeves, 91 NM 174, 178, 571 P.2d

1177, 1181 (1977)(in dicta, citing Stewart as the rule). A
comm ssion may, as in this case, be payable at closing but that
does not render the comm ssion unearned or the contract
executory. Harp, 68 NM at 225, 359 P.2d at 947; Snowcrest

Devel opnent, 200 B.R at 477; Gllivan, 110 F.3d at 851; Indian

Ri ver Hones, Inc. v. Sussex (In re Indian R ver Hones, Inc.), 108

B.R 46, 49-50 (D. De. 1989)(“The sol e remnaining obligation of
the debtor to pay the comm ssions cannot be regarded as calling
for any further performance on the part of the professionals”);
Dunaway, at 8§26.03.

In this case Hazen produced a buyer acceptable to debtor
before the bankruptcy was filed. The sales contract is dated
February 1, 1998 and the case was filed on February 13, 1998.
Hazen’s right to a comm ssion was fixed when the buyer was
produced to the debtor’s satisfaction, and there was nothing |eft
for Hazen to do after that point to “produce[] a prospect who is
ready, willing and able to purchase on terns agreeable to the
seller.” Stewart, 60 NNM at 225, 290 P.2d at 687. See also

Marcus & MIlichap I ncorporated of San Franci sco v. Minple, Ltd.

(In re Minple, Ltd.), 868 F.2d 1129, 1130 (9" Cir. 1989)(“By the

time the purchase agreenent was signed, [broker] had conpleted
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all the performance necessary to earn its comm ssion if and when
the sale closed.”); Snowcrest, 200 B.R at 788-78.

Hazen argues in its nmenorandum that the February 1, 1998,
contract was not valid or enforceabl e because both the debtor and
buyers continued to anend the ternms until My 21, 1998, and t hat
it was executory up to the point of closing. The Court
di sagrees. The February 1 contract clearly identifies the
parties to the contract, the description of the property, the
purchase price, the date of closing, and provides consideration
in the formof a deposit. Page 5 was signed by the buyers, and
pages 10 and 11 were signed by the seller. This group of

docunents satisfies the statute of frauds, and is an enforceabl e

contract. See e.qg. GOchs v. Weil, 142 F.2d 758, 760 (D.C. Grr.
1944) . Subsequent changes based on facts discovered after the
contract was entered do not retroactively make the contract
itself unenforceable. Mreover, the Court has no doubt that the
brokers could have sued in state court for their conm ssion based
on the February 1, 1998 contract if seller refused to go through

with the sale.’® See Stewart, 60 NM at 222. Furthernore, this

is the sane argunent used in many other cases w thout success.

See e.g. Minple, 868 F.2d at 1131, Gllivan, 110 F.3d at 852, In

YHazen al so argues in the alternative that the contract was
a post-petition contract. Even if the sale contract were a post-
petition contract, the Court finds that the comm ssion contract
was pre-petition, and no | onger executory when the case was
filed.
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re HSD Venture, 178 B.R 831, 832 (Bankr. S.D. Ca. 1995). See

also Inre L.D. Patella Construction Corp., 114 B.R 53, 56

(Bankr. D. N.J. 1990)(“Al though brokers often render services

bet ween contract and closing in various ways, such services are
gratuitous.”) All of these cases find that post-contract and
post-petition services do not make the comm ssion contract
executory. In summary, the Court finds that the comm ssion
contract was not executory as of the date the petition was fil ed.

B) Even if the contract were executory, it was neither

assuned nor capabl e of assunption.

Even if the comm ssion contract were executory, the debtor
never assunmed it. Assunption requires court approval, 11 U S. C
8 365(a) (“[T]he trustee, subject to the court’s approval, my
assunme ... any executory contract.”) There is no order approving
assunption in this case, or even a notion to assune.

Furthernore, real estate brokers are professional persons

whose enploynent is subject to court approval. See, e.q. In re

Channel 2 Associates, 88 B.R 351, 352 (Bankr. D. NNM 1988); F/S

Airlease Il, Inc. v. Sinon (Inre F/S Airlease Il, Inc.), 844

F.2d 99, 108 (3'“ Cir.), cert. denied 488 U.S. 852 (1988).
Therefore, to assune a contract with a professional, that

pr of essi onal nust be enpl oyed under section 327. Channel 2, 88
B.R at 352-53 (“Section 365 cannot be used to circunvent the

requi renents of section 327".) Hazen holds a claimfor its
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comm ssion, is not a “disinterested person” under § 101(14), and
t herefore cannot neet the requirenments of 327(a) in order to be

enpl oyed or conpensated. In re Federated Departnent Stores, 44

F.3d 1310, 1319 (6'" Cir. 1995). Furthernore, as a matter of |aw
Hazen hol ds or represents an interest adverse to the estate.

See e.qg., Mdser v. Bertram 858 P.2d 854, 855, 115 NM 766, 767

(1993) (Buyer’s broker owes fiduciary duty to buyer.) and In re
Buchanan, 1998 W. 1041291, 3 (Bankr. E.D. Va. 1998):

[ A] buyer’s broker owes a duty to the buyer to act in
the buyer’s interests and to naintain confidential
information acquired. |Its duties necessarily include
obtaining the | owest possible price for the real
estate. This goal is in direct conflict with the
estate’s interest in obtaining the highest possible
price for the sale of the property. This conflict is
sufficient to conclude that such party holds an
interest adverse to the estate.

The Debtor could not enploy Hazen, and therefore could not
assune the contract.

3. The claimthat as buyer’'s broker, Hazen's enpl oynent was not
necessary.

Hazen stresses that it was the buyer’s broker, and therefore
did not need to be enployed by the estate to receive a
comm ssion. The Court disagrees for two reasons. First, the
Bankr upt cy Code does not differentiate between a buyer’s broker
and a seller’s broker. Rather, the inquiry directed by Section
327 is: 1) is the person a professional, and 2) does that person
hold or represent an interest adverse to the estate and is that

person disinterested. 11 U S.C. § 327(a). Accord In re
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| nt erwest Busi ness Equi pnent, Inc., 23 F.3d 311, 317 (10" Gr.

1994) (“ A bankruptcy court has the authority and the
responsibility to only approve enpl oynent of professionals who
nmeet the mninmumrequirenents set forth in 327(a), independent of
objections.”)(citation omtted). Second, the Court finds no
statutory authority for paying professionals other than through
section 330, which requires conpliance with section 327.

Federated Departnent Stores, 44 F.3d at 1319 (“CQur authority to

award fees is circunscribed by 11 U S.C. § 330(a), which provides
that ‘the court may award [reasonabl e fees and expenses] ... to a

pr of essi onal person enpl oyed under [8] 327.”) Accord Inre F/S

Airlease Il, Inc., 844 F.2d at 109 (cannot use 8503(b)(1)(A) as a

way of circunventing 8 327(a)); HSD Venture, 178 B.R at 834

(cannot use 8503(b)(3)(D) as a way of circunventing 8327(a)); ln

re WAPI, Inc., 171 B.R 130, 133 (Bankr. N.D. Al. 1994)(use of

8105(a) woul d eviscerate 8327). Furthernore, as a general policy
issue, it would be inproper for the Court to award fees and
expenses to a broker whose fiduciary duty to its client would
requi re the absol ute m ni num paynent to the estate for its

assets. See Buchanan, 1998 W. 1041291 at 3.

4. The res judicata, collateral estoppel, judicial estoppel,
and finality of sales orders clains.
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Hazen clainms that the doctrines of res judicata, collateral
estoppel, judicial estoppel!!, and finality of sales orders
require that the issue of entitlenent to broker fees not be
relitigated. This argunment necessarily requires that the orders
were actually litigated in the first place. As discussed above,
t he broker/comm ssion contract is a separate contract fromthe
sale contract and the Court will viewthe order as if two notions
were filed.

The notion to sell filed in the nmain bankruptcy case does
not request enploynent of a broker or paynment of brokerage
comm ssions. It is only the unreferenced exhibit to the notion
that nmentions a broker. The notice to creditors also was silent
on the issue of a broker or paynent of a conm ssion or its
anount. The Court therefore finds that the issue of enploynent of
a broker or paynent of a brokerage conm ssion was never in fact
litigated, and could not have been litigated because creditors

had no notice of the “notion” to enpl oy

" Hazen’s claimthat debtor cannot take inconsistent
positions fails. Judicial estoppel which “bars a party from
adopting ‘inconsistent positions in the sane or rel ated
l[itigation”” is generally not recognized by the Tenth Grcuit.

&l fland Entertai nnent Centers v. Peak lnvestnent, Inc., 119 F. 3d
852, 858 (10'" Cir. 1997)(“The Tenth Circuit, however, has
rejected the doctrine of judicial estoppel as being inconsistent
with the spirit of the Federal Rules of G vil Procedure.”
(Gtations omtted)). See also Dewey v. Dewey, 223 B.R 559, 566
n.9 (10" Cir. BAP 1998).

2I'n fact, no notion to enploy realtor or pay conmi ssion was
ever fil ed.
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Furthernmore, the Court finds that a determ nation of the
i ssue of enploynent of a realtor or paynent of a conm ssion was
not necessary to granting the relief requested in the notion to
sell. The main issue in a notion to sell is whether the price
offered is fair, not how the proceeds will be distributed.
Col | ateral estoppel would therefore not apply.

Even assum ng that the Court could find that the notions to
sell inplicitly sought to enploy and pay a professional, and
assum ng that the orders properly granted that relief, the Court
woul d have the power under 8§ 328(c) to reexam ne those orders.
That section provides:

[ T] he court nmay deny all owance of conpensation for

servi ces and rei nbursenent of expenses of a

pr of essi onal person enpl oyed under section 327 or 1103

of this title if, at any time during such professional

person’s enpl oynent under section 327 or 1103 of this

title, such professional person is not a disinterested
person, or represents or holds an interest adverse to

the interest of the estate with respect to the matter

on whi ch such professional person is enpl oyed.

Therefore, the Court could deny conpensation even if Hazen had
been hired, because it was not disinterested during the entire
period of enpl oynent.

Finally, the Court should nention that there was never any
notice to creditors regarding the amounts of comm ssion. The
Court may approve reasonabl e conpensation for actual, necessary

servi ces and expenses “after notice.” Federal Rule of Bankruptcy

Procedure 2002(a)(6) requires twenty days notice on al
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applications that seek in excess of $500. Since there was no
notice of the amount of fees, they were inprovidently approved in

the orders. See Inre AC Investnent Corp., 192 B.R 549, 554

(9th Cir. BAP 1996)(Case renmanded to all ow 20 days notice of
fees.)

In sum the Court finds that the orders were inprovidently
entered to the extent that they granted relief related to
enpl oynent of a broker or paynent of a comm ssion, and finds that
t hose portions of the orders should be set aside. See Inre

Al l egheny International, Inc., 100 B.R 244, 245 (Bankr. WD. Pa.

1989) .
The Court will issue separate orders 1) denying Hazen’'s
Motion for surcharge, 2) setting aside portions of the earlier

sal e orders, sua sponte, 3) denying a notion by debtor to

reconsi der those earlier sales orders as noot, and 4) overruling
Hazen’ s objection to the debtor’s notion to di sburse funds held
in the Court registry.

A potential outcone of this decision may be the filing of a
nmotion or conplaint directed at Hazen to di sgorge the suns paid
toit.*¥® Since no such request is pending before the Court, the

Court wll not enter any such relief, and in any event woul d not

BThe Court at previous hearings has inquired whether the
Debtor intends to look into the other paynments at the closing
that were paid fromthe sal e proceeds w thout court order
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do so without providing Hazen the opportunity to address that

i ssue explicitly.

Hon. Janes S. Starzynski
Uni ted States Bankruptcy Judge
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