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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
BERNAGENE MARI E SHAY
Debt or . No. 7-98-16805 SA
BERNAGENE MARI E SHAY
Pl ai ntiff,
V. Adv. No. 99-1021 S

NM EDUCATI ONAL
ASSI| STANCE FOUNDATI ON
Def endant .

VEMORANDUM OPI NI ON

This matter canme before the Court for trial on the merits of
a conplaint to determ ne dischargeability of defendant’s student
| oan debt. Plaintiff appeared through her attorney CGeorge Moore.
Def endant appeared through its attorney Reginald Stornent.
Havi ng heard the testinony and argunents presented, and being
ot herw se infornmed and advi sed, the Court enters this Menorandum
Opinion. This opinion constitutes the Court’s Findings of Fact
and Concl usi ons of Law pursuant to Bankruptcy Rule 7052. This is
a core proceeding under 28 U S.C. 8 157(b)(2)(1).
FACTS

Plaintiff obtained a Bachelors of University Studi es degree
and a legal assistant certificate. Plaintiff had four student
| oans associated wth this education, and has paid three in full.
The fourth |l oan, which is the subject of this lawsuit, was in the
ori ginal amount of $16,000 and had a renai ni ng bal ance of $10, 362

as of May, 1999, and accrues interest at $71 per nonth.



Plaintiff works as an admi nistrative assistant at the All
Fai t hs Receiving Home in Al buquerque, New Mexico, which is a hone
for abused children. She uses sonme of her legal training skills
in this position, having to deal with the Children’ s Code,
probation, and juvenile court. She has been in this position for
about five years, and believes she is at the “outer edge” of what
the job can pay. Therefore she expects only cost of living
raises in the future. Her job has a flexible schedule, and good
benefits. The Court also finds that she is using her education
fully in this job, and has nmaxi m zed her earning potential.

Plaintiff’'s gross incone is $2,378 per nonth. Payroll taxes
of $360 per nonth, health insurance at $360 per nonth, and a
nmedi cal “cafeteria plan” of $100 per nonth are deducted, |eaving
a net take home pay of $1,566 per nonth. Plaintiff’s payrol
taxes are based on three deductions, so she does not expect to
recei ve any tax refunds.

Prior to working at the Al Faiths Receiving Honme, plaintiff
wor ked as a paral egal at various Al buquerque law firns. She has
investigated returning to paral egal work, determ ned that she
coul d probably earn $3,000 nore per year, but also determ ned
that the cost of this $3,000 would be many hours of overtine and
| oss of flexibility in her schedule. She also interviewed with a

| ocal private school for an adm nistrative job, but found out



that this would result in an actual decrease in income of $3,000
annual | y.

Plaintiff has been in a living arrangenment with Carol Brown
(“Brown”) for about ten years. Brown was a debtor in another
chapter 7 case filed in this jurisdiction in January, 1999.
Brown is a telemarketer for MCI Wrldcom and has a gross incone
of $1,132 per nonth and a net take hone of $777 per nonth.
Brown’ s payroll taxes are based on nine deductions, so she does
not expect any tax refunds. As a benefit, Brown receives free
heal th i nsurance for herself and very inexpensive dental and
vi sion insurance. Brown has a background in conputer
programm ng, but has been out of the field for ten years. She
woul d need extensive training if she were to return to enpl oynent
in that field.

Trial Exhibit 3A is a hypothetical Schedule I, Current
income, for their conbined incone. Brown testified that her M
paycheck goes directly into the household account. Therefore,
Exhibit 3A is a good representation of the actual cash flow for
the couple, at a total net incone of $2,344.

The couple are the parents! of a set of twins, aged 3. Brown
wor ks an evening shift from5:00 p.m to 10:00 p.m that

conpl ements plaintiff’s 8:00 to 4:30 schedule. This allows the

Plaintiff is the birth nmother; Brown formally adopted the
tw ns.
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couple to keep the children at home, avoiding the cost of day
care. Both Brown and plaintiff have investigated the cost of day
care, and found it woul d be approxi mately $800 per nonth for both
children for full tinme care.

Trial Exhibit 3B is a hypothetical Schedule J, Current
expenditures, for Plaintiff and Brown. The major expenditures
are: $714 for housing, $600 for food, $300 for a car paynent,
$309 for utilities (although Plaintiff testified that the $49
tel ephone bill included in this total was sonewhat |ess at the
time of trial), $150 insurance, and $110 for the install nent
pur chase of a carpet (which would continue for two nore years.)
These total $2183. M scell aneous expenses, including $60 per
month in prescriptions, $125 gasoline, $30 budgeted for hone
repairs, $50 for clothing, total another $352, and all appear
reasonable for a famly of four. The total expenditures of $2535
exceeds incone by $192. The budget does not include any expenses
for vacations, travel, car repairs, replacenent of vehicles, or
maj or repairs on the house.

The $714 housing expense is for a real estate contract for a
house that Plaintiff and Brown purchased post-petition.

Plaintiff had been renting a house fromrelatives, but had to
nove when the rent was raised to $900 per nmonth. The house they
purchased is in need of repairs. The carpet loan reflected in

their expenditures is for carpeting purchased to fix up the
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house. The purchase price of the house was $86,000. Plaintiff and
Brown paid $6, 700 as a down paynent, which canme from $3,947 tax
return (plaintiff’s), $1,055 tax return (Brown’s), and $3, 000
| oan against Plaintiff’s exenpt 401k plan. Wen questioned why
she bought a house instead of paying her student |oan, Plaintiff
responded that her first priority was to have a safe hone for her
children, in a neighborhood with good schools, and that in the
I ong run the purchase of this house nade econom c sense because
the $714 contract paynent is |ess than conparabl e rents.
Def endant’ s counsel conceded the wi sdom of the purchase, but
nevert hel ess questioned the choice of investing in the future
i nstead of paying her student loan. |In addition, the Court finds
that the anpbunts budgeted are all reasonable, not excessive, and
that the budget overall denonstrates a nodest life style. The
Court assunes that the expenses listed above will, for the nost
part, increase as the cost of living increases. Therefore, even
if Plaintiff receives cost of living raises, they will be offset
by the actual increased cost of living. Debtor testified that
t he expenses |isted above al so do not include costs that will be
associated with her children growi ng ol der such as school
uni fornms, sports, or entertainment.

As noted above, Plaintiff paid off three of her four student
| oans. Her uncontraverted testinony was that she was never |ate

on any student |oan paynent until she got a forbearance when her
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children were born. Since then, she has been unable to nake ends
nmeet or make the student |oan paynments. Defendant conceded t hat
Plaintiff has acted in good faith. The Court also finds good
faith, as denonstrated by her paying 3 of the 4 student | oans,
and making all paynents on the fourth |oan until she was unable
to due to the birth of her children. Furthernore, she sought and
obtai ned a defernent, but was unable to even pay the interest
accrual after that tine.

The United States Departnment of Health and Human Servi ces
1999 Poverty Cuidelines sets $16, 700 as the “Poverty Cuideline”
for a famly of four. This works out to about $1,400 per nonth.
Plaintiff’s nmonthly net inconme is $1,566, and the househol d’ s net
nmonthly incone is $2, 344,

CONCLUSI ONS

Section 523(a)(8) provides that a di scharge does not
di scharge an individual for any debt -

for an educational ... |oan made, insured or guaranteed
by a governnent unit, or made under any program funded
in whole or in part by a governnental unit or nonprofit
institution, or for an obligation to repay funds

recei ved as an educational benefit, schol arship or

sti pend, unless excepting such debt from di scharge
under this paragraph will inpose an undue hardship on

t he debtor and the debtor’s dependents.

| n Whodcock v. Chem cal Bank, NYSHESC (In re: Wodcock), 45 F.3d

363, 367-68 (10" Gir.), cert. denied 116 S. . 97 (1995), the

Court of Appeals for the Tenth Crcuit affirmed (wth little
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di scussion) the Bankruptcy and District Courts’ application of
three tests for a determ nation of undue hardshi p under section
523(a)(8). Those tests were the “nechanical test”, as set forth

in Craig v. Pennsylvania H gher Educ. Assistance Agency (ln re

Craig), 64 B.R 854, 856 (Bankr. WD. Pa.) appeal disn ssed 64
B.R 857 (WD. Pa. 1986); the “good faith and policy test”, as

set forth in North Dakota State Bd. of Hi gher Educ. v. Frech (In

re Frech), 62 B.R 235, 241, 244 n.9 (Bankr. D. M. 1986); and

the “objective test”, as set forth in ln re Bryant, 72 B.R 913,

915-16 (Bankr. E.D. Pa. 1987). In Wodcock, the debtor was found
not to neet the tests for discharge of his student | oans.
Wodcock, 45 F.3d at 367-68. The Tenth Circuit did not, however,
address the issue of whether neeting all three tests was
necessary, or whether satisfaction of one test would all ow

di schar ge. 2

Nor did the Tenth Circuit expressly limt future decisions
to these three tests.

See e.qg., Brunner v. New York State Hi gher Education
Services Corp. (In re Brunner), 831 F.2d 395, 396 (2" Cir.
1987):

“Undue hardship” requir[es] a three part show ng: (1)

that the debtor cannot maintain, based on current

i ncome and expenses, a “mninmal” standard of living for

hersel f and her dependents if forced to repay the

| oans; (2) that additional circunmstances exi st

indicating that this state of affairs is likely to

persist for a significant portion of the repaynent

period of the student |oans; and (3) that the debtor

has nmade good faith efforts to repay the | oans.

Gven the facts in this case, Plaintiff would al so prevail under
t he Brunner test.
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In Frech, 62 B.R at 240, the M nnesota Bankruptcy Court
applied all three tests, and expl ained “The Debtor bears the
burden of proof on each test; if the Court finds against the
Debtor at any particular stage, its inquiry ends and the debt
wi |l not be dischargeable in bankruptcy.” Therefore, the Court
will reviewthe facts of this case in light of all three tests
stated above.

A Mechani cal Test.

In Craig, 64 B.R at 857, the Court set forth the nechani cal
t est as:

Wl the Debtor’s future financial resources for the

| ongest foreseeable period of tinme allowed for
repaynent of the |oan, be sufficient to support the
Debt or and her dependent at a subsistence or poverty
standard of living, as well as to fund repaynent of the
student | oan?

(Gting In re Johnson, 5 B.C.D. 532 (E.D. Pa. 1979)).

The Court finds that the debtor’s current budget reflects a
nodest subsistence level of living. There is nothing |avish;
i ndeed, the budget reflects nostly the basics of |ife: housing,
food, transportation, health and auto i nsurance. The Court has

al so found that debtor is using her education and has attained

See also In re Johnson, 5 B.C.D. 532 (E.D. Pa. 1979)(Court
used 3 tests: “undue hardship”, “nmechanical” and “good faith”
tests.)

Judge Rose has cited the Brunner, Bryant, and Johnson tests
as the three leading tests for determ ning 8523(a)(8) issues.
Garcia v. New Mexico Student Loan Guarantee Fund, Adv. No. 96-
1317R (Bankr. D. NNM Aug. 9, 1999).
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t he maxi num | evel of enploynment for her education, and will not
receive future increases other than cost of living. Her budget
does not allow for repaynent of the loan at this tinme, and the
Court cannot envision it will at any point in the future. The
debt or nmeets the Mechani cal Test.

B. Good Faith and Policy Test.

The Frech Court, cited by the Tenth Crcuit in Wodcock,
described the good faith and policy test as two separate tests.
First, it described the “good faith test” as a showi ng by the
debtor that he is actively mnimzing current household |iving
expenses and maxi m zi ng his personal and professional resources.
62 B.R at 241. Then, if so, the “policy test” would apply:

The Court nust determ ne whether allow ng discharge of

a given educational |oan would constitute the abuse of

bankruptcy remedi es with which Congress was concer ned.

Basically, the Court nust determine the relative

magni tude of the debtor’s educational |oan obligations

as a conponent of his or her total debt structure, and

i n conjunction must consider the personal,

prof essional, and financial benefit which the debtor

has derived and will derive fromthe education financed
by the | oans in question.

The Court finds that the Debtor neets the “good faith” test
for essentially the sanme reasons set forth above under the
“mechani cal test.”

Debt or’ s bankruptcy schedul es show $30, 689 of unsecured

debt, of which $9,412 is the student | oan. Debt or al so shows



secured debt, her vehicle loan, in the amount of $9,522. The
Court finds that the bankruptcy was not filed sinply to discharge
a student loan. The filing was not an abuse of bankruptcy
remedi es; the Court also notes that debtor had repaid three of
four student |oans before she filed her bankruptcy. Furthernore,
the Court has considered the benefits which the debtor has
derived from her student |oans, and has found that she is using
her education, but has advanced as far as she likely can in her
profession. In sum the debtor neets the “good faith and policy
test”.

C. The bjective Test.

In Bryant, the United States Bankruptcy Court for the
Eastern District of Pennsylvania constructed an “objective test”
for determ ning dischargeability of student |oan obligations. 72
B.R at 913. This test is “objective” because it is tied to
federal poverty guidelines:

“Undue hardshi p” exists (1) Were the debtor has net

i ncome which is not substantially greater than federa
poverty guidelines, because a debtor so |iving perforce
is unable to maintain a mnimal standard of |iving and
make paynents on student |oans; or (2) Were the debtor
has i ncone substantially above the aforesaid poverty
gui delines, but there is a presence of “unique” or
“extraordi nary” circunstances which render it unlikely
that the debtor will be able to repay his or her
student | oan obligations.

In this case, the Plaintiff herself has net incone of $1,567

per nmonth, slightly above the poverty guidelines. Plaintiff’s
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househol d has inconme of $2,344. On one hand, Plaintiff’s partner
is not |iable on the student |oan debt, but on the other, she
does contribute significantly to the support of the househol d,
both nonetarily and in ternms of allowing a savings in child care
expense. The Court finds that Plaintiff’s incone is at
approximately the poverty level, and consequently she is unable
to service the student |oan. The Court also finds that even

t hough the total household inconme is above the poverty |evel by
al nost $900 per nonth, the budget, which the Court finds
reasonabl e, does not allow for paynment of even the interest on
the student |oan, and that it should be di scharged.

Sunmary

The Court finds that under all three of the tests acknow edged in

Woodcock v. Chenical Bank, NYSHESC (In re: Wodcock), 45 F. 3d

363, 367-68 (10" Cir. 1995) the Plaintiff's student |oan should

be di scharged. The Court will enter judgnment for the plaintiff.

g 'égé%?poN_ﬁ___
Honor abl € Janes S. St ar zynsk
Uni ted States Bankruptcy Judge
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| hereby certify that, on the date file stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, mailed, or delivered to the |isted counsel and
parties.

M. George M Moore
Attorney at Law

PO Box 159

Al buquer que, NM 87103

M. Reginald Stornent
Attorney at Law

P. 0. Box 27020

Al buquer que, NM 87125-7020

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608
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