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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
SEYFRED LEO TOLEDQ,
Debt or. No. 7-99-10382 SA
SANDI A LABCRATORY FCU
Pl aintiff,
V. Adv. No. 99-1068 S

SEYFRED LEO TOLEDO
Def endant .

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

This matter cane before the Court for trial on the nerits of
Sandi a Laboratory Federal Credit Union’s (“SLFCU) conpl aint
objecting to discharge of debtor’s debt pursuant to 11 U. S.C. 8§
523(a)(2)(B). This is a core proceeding under 11 U S.C. 8§
157(b) (2) (1) .

FACTS

1. On or about July 25, 1996, debtor opened a line of credit
wi th SLFCU

2. In early Novenber 1998, the bal ance due under the |ine of
credit was approximately $ 3, 500.

3. Sonetime in early Novenber 1998, debtor deposited a check
into a checking account he nmaintained with SLFCU and
received i medi ate credit on it. The check was eventually
returned because debtor had failed to get the signature of a
joint payee (Rich Ford, an autonobile deal ership) before

depositing the check.



As of Novenber 24, 1998, debtor was overdrawn approxi mately
$1, 100 in his checking account.

During the nonth of Novenber SLFCU s agents had severa
contacts with debtor about clearing up the overdraft.

On Novenber 24, 1998, debtor partially filled out a
“Loanliner Application and Credit Agreenment” with SLFCU as a
| ong term workout for the conmbined overdraft and |ine of
credit debts. The information conpl eted by debtor included:
Section 1, where the stated purpose of the |oan was “pay ny
checki ng account”; Section 2 “Applicant information” section
(consisting of itens such as nane, date of birth, address);
Section 10, “Signatures,” which debtor signed and dated; and
Section 11, “Credit Insurance Application,” where debtor
declined insurance and signed. Sections 3, 4, 5, and 6
(empl oynent information, incone information, references, and
assets) were left blank. Section 7, Debts, is a listing of
ten creditors with no information on the bal ances owed,
nmont hl y paynent, or past due status. The handwiting of
section 7 is obviously different fromthe debtor’s. Both
SFLCU s witness and Debtor testified that this portion was
conpleted by the loan officer after review ng debtor’s
credit bureau report. In section 10, above debtor’s

signature, the agreenent states:

Page -2-



You have read the LOANLI NER Agreenent and

Addendum and by signing bel ow, you agree to

be bound by the terns of the agreenent. You

al so prom se that everything you have stated

inthis application is correct to the best of

your know edge and that the above information

is a conplete listing of all your debts and

obl i gati ons.
SLFCU s witness testified that if a custoner had a previous
| oan with SLFCU the Loanliner Application only needs to
include itens that have changed since the prior |oan.
The |l oan officer reviewed a credit bureau report and the
Loanliner application with debtor. Debtor testified that he
t hought everything about his credit was on the credit bureau
report. He also testified that he thought the only debts
that SLFCU was interested in were credit cards and | oans.
The list of creditors on the Loanliner Agreenent excl uded
several creditors owed relatively small anounts, but also
excluded a debt to debtor’s ex-wife in the anbunt of $30, 000
pursuant to a divorce decree dated June 1998. This debt was

to be paid $10,000 on March 1, 1999, 2000, and 2001. Debtor

testified that he did not understand this was a debt,

because it was fromthe divorce, and was not yet “due” and

therefore not a “bill.” As to the other smaller creditors,

he stated that he did not understand they were debts either

because he was going to pay themor they were not yet “due.
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10.

11.

12.

13.

14.

Omi ssion of the $30,000 debt nmade the Loanliner Application
materially fal se.

Even with the omtted debts |isted above, the | oan was not
automatically approved. The |oan had to be taken before the
review conmttee, which ultimtely approved the application.
An SLFCU enpl oyee testified that had the other debts been
listed, the debt to income ratio would have been nuch hi gher
and the loan commttee woul d not have approved the
appl i cation.

SLFCU reasonably relied on the Loanliner Application in
extending credit on Novenber 24, 1998 in the anmount of
$4,592.83. The proceeds were used to clear the overdraft
and pay off the line of credit.

The debtor testified that when the Novenber 1988 check was
returned he asked SLFCU for a loan. He testified that the
entire process took about thirty mnutes; he filled out
portions of the application and the |oan officer conpleted
portions. The loan officer then went over the credit bureau
report with him He believed that the credit bureau report
listed all of his debts, and testified that the | oan officer
di d not ask hi mabout other debts. He testified credibly
that he did not intentionally hide anything, and he believed
SLFCU al ready knew everything about him and his financial

status. It appeared to the Court that debtor was
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financially unsophisticated (al beit not generally

unsophi sticated and certainly not inconpetent), and even
seened to have relied on SLFCU to docunent his application
for an extension of credit that he believed had already in
fact been extended. The Court believes debtor was
negligent, but that his behavior did not anount to

reckl essness, intentional deceit or conceal nent, or fraud.

CONCLUSI ONS OF LAW

1. To prevail on a claimunder 8§ 523(a)(2)(B), the creditor
must show the use of a statenment in witing a) that is
materially false, b) respecting the debtor’s financi al
condition, c) on which the creditor reasonably relied, and
d) that the debtor caused to be nade or published with the
intent to deceive. 11 U S.C. 8§ 523(a)(2)(B). The creditor
must prove each el enment by a preponderance of the evidence.

G ogan v. Garner, 489 U S 279, 291, 111 S. Ct. 654, 661

(1991).

2. A mgjority of courts have concluded that a debtor who has
caused a creditor to grant a delay in receiving or
col l ecting paynent that is due has received an extension of

credit within the neaning of 8§ 523(a)(2). National Gty

Bank v. Plechaty (In re Plechaty), 213 B.R 119, 124-25 (6'

Cr. B.AP. 1997)(citations omtted).
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SLFCU nmade an extension of credit to debtor on Novenber 24,
1998. “An extension, within the neaning of § 523(a)(2), is
“an i ndul gence by a creditor giving his debtor further tine

to pay an existing debt.’” John Deere Conpany v. Gerlach (In

re Gerlach), 897 F.2d 1048, 1050 (10" Gir. 1990)(citations
omtted.) SLFCU could have denied the application on that
date and taken steps to collect. Instead, it rewote the

line of credit and overdraft into a new signature | oan

payabl e over a two-year period. Accord Plechaty, 213 B.R
at 126 (Creditor’s decision to delay nmaking demand is an
extension of credit under 8523(a)(2).)

Under the law of the Tenth G rcuit, new debts procured

t hrough fraud are excepted fromdi scharge, as well as old
debts which are extended, renewed, or refinanced through
fraud. Gerlach, 897 F.2d at 1050 (discussing 11 U. S.C. 8§

523(a)(2)(A)) and 1051 n.2. Conpare Norwest Financial New

Mexico Inc. v. Qeda (Inre Qeda), 51 B.R 91, 92 (Bankr.
D. NNM 1985)(pre-Cerlach case applying “fresh cash rule”).
The “Loanliner Application and Credit Agreenent” was a
statenent in witing respecting the debtor’s financi al
condi tion.

The “Loanliner Application and Credit Agreenent” was

materially false in that it omtted significant liabilities.
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7. Under all the circunstances, the Court finds that SLFCU both
actually and reasonably relied on the witings. SLFCU s
agent testified that the docunents were conpared to credit
bureau reports and that the officer discussed the
information in the credit bureau report and the application
with debtor. Also, approval of the | oan was not automati c,
all docunents were further reviewed by the | oan commttee.
There was credible testinmony that had there been accurate
di scl osure, the | oan woul d not have been approved.! See

Pi per Acceptance Corporation v. Cantrell (In re Cantrell),

Adv. No. 85-0145M (Bankr. D. NNM Sept. 30, 1986) (di scussing
reliance and reasonabl e reliance).

8. As is typically the case in this type of action, intent is
very difficult to prove and the evidence is circunstantial .
In this case, SLFCU gave circunstantial evidence of debtor’s
intent to deceive: the magnitude and materiality of the

omi ssion on the financial statenment, see Marx v. Reeds (In

! Nothing in this opinion is to be taken as a criticism of
the credit union’s procedure enployed in these circunstances.
The expedited procedure for obtaining information and rendering a
credit decision presunably benefits both nenbers and the credit
union itself. Nor is this opinion to be taken as a criticism of
the credit union for accommobdati ng the needs of one of its
menbers in a straitened financial condition. The credit union
witness testified that a 45% debt ratio was the limt above which
a commttee decision was required to approve the credit. The
debt ratio here (w thout the $30,0000.00) was 68% however, the
wi tness also testified that she had seen SFLCU nenbers work out
of situations with a debt ratio this high
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re Reeds), 145 B.R 703, 707 (Bankr. N.D. Ck. 1992), the
previ ous deposit of the check wi thout a cosignature and
resulting overdraft, debtor’s expressed urgency to obtain
renewed access to his checking account and automatic teller
machi ne, his bleak financial future. Debtor, however, gave
equally credible testinony that 1) he approached SLFCU
openly, believing they already knew about and understood his
plight, and 2) he honestly believed the financial statenent
and acconpanying credit bureau report, neither of which
showed the $30, 000.00 obligation to his forner spouse,
reflected a conplete and true picture of his situation. The
Court finds debtor was negligent as well as naive about what
constitutes a debt,? but the debtor did not exhibit any
reckl ess disregard for the truth.

9. Section 523(d) provides as follows:
“If a creditor requests a determ nation of
di schargeability of a consuner debt under subsection
(a)(2) of this section, and such debt is discharged,
the court shall grant judgnent in favor of the debtor
for the costs of, and reasonable attorney’s fee for,
the proceeding if the court finds that the position of
the creditor was not substantially justified, except

that the court shall not award such costs and fees if
speci al circunstances woul d make the award unjust.”

2 Debtor admitted that he now (at the tine of the trial)
under st ood that the $30, 000. 00 constituted a debt, but said that
he learned that after the | oan renewal .
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10.

Debtor tinely and clearly requested an award of costs and

attorney fees in its pleadings. See Hartford Police F.C U

v. DeMaio (In re DeMaio), 158 B.R 890, 891 (Bankr. D. Ct.

1993).

SLFCU made out a prima facie case on all the elenents of
Section 523(a)(2)(B), including intent. Debtor succeeded,
however, in matching SLFCU s prima facie case on the el enment
of intention to deceive, in the sense that the presentations
on this issue were equipollent. Thus SFLCU did not
establish all the elenents of its case by a preponderance of
the evidence. As conpelling as the evidence was about the
debtor’s urgent need for the funds, his deposit of the check
wi t hout the joint payee’s endorsenent, and his failure to
nmention the $30,000.00 owed to his ex-wife, at the end of
the day the Court is not sufficiently convinced of the
debtor’s intent to deceive. Wile SFLCU could have (and
probably shoul d have) conducted a Rul e 2004 exam nation of
debtor prior to filing this adversary proceedi ng and thereby
di scovered the debtor’s understandi ng of what a “debt” was,
in these particular circunstances the Court finds that SLFCU
was substantially justified in bringing this action. G ven
the facts as set forth above, the Court clearly cannot find

that SFLCU s conpl ai nt was an abusive or frivolous filing.
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Househol d Bank, N.A. et al. v.

Sales (In re Sales), 228 F.2d

748, 753 (10" Gr. B. A P. 1999).

THEREFORE, the Court will enter a judgnment a) for defendant on

the conplaint, and b) denying relief under 11 U S.C § 523(d).

e e

Honor abl e Janmes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date file stanped above, a true and

correct copy of the foregoing was ei

ther electronically

transmtted, faxed, mailed, or delivered to the |listed counsel

and parties.

M. Kevin D. Hammar
Attorney at Law

1212 Pennsyl vani a NE
Al buquer que, NM 87110

M. John F. Caffrey
Attorney at Law

PO Box 11128

Al buquer que, NM 87192-1128

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608
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