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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
JOHNSON W LLI AMS and
FRI EDA BI LLY W LLI AMS,

Debt or s. No. 7-99-10616 S
LOU SE L. CURLEY,

Pl ai ntiff,
V. Adv. No. 99-1107 S

JOHNSON W LLI AVS,
Def endant .

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

This matter cane before the Court for trial on the nerits of
Plaintiff’s conplaint to determ ne dischargeability of debt under
11 U.S.C. 8 523(a)(5) and (15). Plaintiff appeared through her
attorney Dougl as Booth. Defendant appeared through his attorney
Robert Finch. This is a core proceeding. 28 U S.C. 8§
157(b) (2) (1) .

FACTS

Plaintiff and Defendant were divorced by order of the
District Court of the Navajo Nation on Septenber 29, 1981. The
di vorce decree incorporated a stipulation that included, anong
other things, the following: 1) there were five children of the
marri age who, at the tinme, ranged fromthree to twelve years of
age, with Jeffrey the youngest born on March 6, 1978, 2) M.

Curl ey was awarded custody of the children, 3) M. WIIlianms was

not required to pay any child support, child support “shall be at



his sole discretion”, 4) M. WIllianms was to pay thirteen debts
incurred during the marriage that total ed about $35, 000, 4) one
of the debts listed was to Credit & Financing, Branch of Credit
in the amount of $28, 000, which was the nortgage on the parties’
house (the “property”), 5) the parties agreed to “relinquish
their rights, interests and title to their house ... and the
title shall transfer to Jeffrey Johnson WIllians [the youngest
child], upon full settlenment of the | oan paynment or when Jeffrey
beconmes of age.”

Ms. Curley testified that at the tine of the divorce she
worked as a part tine dormtory attendant and earned $5.75 to
$5.95 per hour before taxes. M. WIllians testified that at the
time of the divorce Ms. Curley worked full time as a bus driver.
He testified that he worked at that tine for Arizona Public
Service and earned between $5.00 and $6.00 per hour with sonme
overtime, slightly nore than Ms. Curl ey.

Ms. Curley testified that the parties had a verbal agreenent
for child support at the time of the divorce. This agreenent was
that M. WIlians woul d make the house paynents as child support
so Ms. Curley and the children would not have to give up the

house. She also testified that under Navajo tradition “com ng of
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age” did not nean 18 years of age; rather, it was a nore flexible
concept and could nean anything frombeing 18 to 24 years old.?

M. WIlians also testified to the existence of a verbal
agreenent. He clains that the agreenent did not focus on child
support or even use that term and that the parties never really
tal ked about support. Rather, his recollection was that the
entire agreenent was only that he would pay the home nortgage
until Jeffrey was 18 years old, then deed it to himand stop
maki ng paynents at that time. He also testified that he had
built the house so that the children could live there. He
testified that, to him becom ng of age neant being 18 years ol d,
which is usually when a child would get a job

Plaintiff’s exhibit 2 is the |loan |edger for the hone
nortgage on the property. It shows that the note in the anount
of $30, 000. 00 was dated June 2, 1978, called for 360 paynents of
$190. 13 at an interest rate of 7% and would mature on June 1
2008.

Julianna Nez, a collection agent at the Navajo Credit agency
testified regarding the nortgage loan’s history, and regarding
regul ations relating to transferring properties subject to a
nortgage. She stated that regul ations prohibited transfer of

title until debts were paid. She provided the foll ow ng

! The Court does not find it necessary to resolve this
di spute in order to decide the case.
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bal ances: principal due on May 1, 2000 was $23, 256. 03; accrued
interest as of May 17, 2000 was $4,805.91; had all paynents been
tinmely made the bal ance as of May 1, 2000 woul d have been
$13,522.00; the principal owed as of February, 1996 was
$23, 256. 03; had all paynments been tinely nmade the bal ance as of
March, 1996 woul d have been $18, 024.60. Exhibit 2 shows that al
paynents since July 6, 1994 have gone conpletely to interest,
resulting in a constant principal balance fromthat date through
the present. Between March, 1996 and May, 2000 M. WIlianms paid
$3,400.00, all applied to interest.

Plaintiff’s Exhibit 3 is M. WIllians’ 1999 W2, which shows
t hat he earned $84,268.50 for 1999. Exhibit 4 is an Enpl oyee
Data Sheet for M. WIlIlianms, showi ng that he earned $20, 389.51
for the period January to March 22, 2000. M. WIlians did not
present evidence of his current expenditures or disposable
income. He did not argue or present evidence on a current
inability to pay the nortgage. He also did not provide any
evi dence of the benefit to himof discharging the nortgage
obligation or of the consequences, or |lack thereof, to Ms. Curley
if the obligation is discharged.

Ms. Curley testified that her current incone was $2, 400 per
nmont h, consisting of social security disability paynents and sone

nmoney froma friend. Her current household includes herself, two
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of M. WIllians’ children, two children by a different marri age,
four grandchildren, and a son-in-Iaw.

CONCLUSI ONS OF LAW

Plaintiff is seeking to have an obligation created in the
parties’ divorce declared nondi schargeable. Debtor’s debt to
Credit & Financing, Branch of Credit has been di scharged. That
debt is not at issue. The debt at issue is Debtor’s obligation
to pay the Branch of Credit debt; this is the obligation that
ari ses from paragraph 5 of the “stipulation in Divorce.”

At the outset of the testinony, M. WIlians raised a parol
evi dence objection to testinony about the divorce decree
stipulation. The Court overruled that objection, in part on the
ground that the very wording of Sections 523(a)(5) and (a)(15)
contenpl at es an exam nati on of whether the parties’ circunstances
and intentions differed fromthose recited in the parties’

witten agreement. See Sanpson v. Sanpson (In re Sanpson), 997

F.2d 717, 722 (10" Cir. 1993)(“Because the | abel attached to an
obl i gati on does not control, an unambi guous agreenent cannot end
the inquiry.”)

In addition, Ms. Curley submtted a case fromthe District
Court of the Navajo Nation in support of her argunent that the
parol evidence rule, as construed or enforced by the courts of
t he Navaj o Nation, would not preclude Ms. Curley (or M. Johnson
for that matter) fromoffering oral testinony about the divorce
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decree stipulation. Hawthorne v. Wner, 2 Nav.R 62, 66 (W ndow
Rock District Court 1979)(“[T]his court rules that the Statute of
Frauds does not apply in the Navajo Nation until such tinme as it
is specifically adopted by the Navajo Tribal Council.”)? The
rules of decision in federal cases generally require reference to
“state law’ on matters of “substantive” law. Since the parol
evidence rule or statute of frauds is ordinarily considered a

matter of “state |law', see Continental Illinois National Bank and

Trust Conpany of Chicago v. Federal Deposit |nsurance Corporation

(In re Continental Resources Corporation), 799 F.2d 622, 626

(10" Cir. 1986), this Court would ordinarily |look to the | aw of
the rel evant sovereign, in this instance, the Navaj o Nati on.
However, given the explicit |anguage of the Bankruptcy Code, the
Court has not |ooked to the |aw of the Navajo Nation, because, as
set out above, Congress has mandated the scope of inquiry in
Section 523(a)(5) and (a)(15) cases.

Section 523(a)(5)

Section 523(a)(5) excepts fromdi scharge any debt to a
former spouse for alinony, maintenance, or support in connection
with a divorce decree, but not to the extent that the debt

includes a liability designated as alinony, maintenance, or

2 This was the only case cited by Ms. Curley. None was
cited by M. WIllianms. The Court does not need to research the
| aw further given the disposition the Court nakes of this issue.
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support, unless the liability is actually in the nature of
al i nony, mai ntenance, or support. 11 U S. C. 8§ 523(a)(5).

The terns “alinony” and “support” are to be given a broad
construction to support the Congressional policy that favors
enf orcenment of spousal and child support, thereby overriding the
general bankruptcy policy which construes the exceptions to
di scharge narrowmy. Collier § 523.11[2], at page 523-78, citing

Jones v. Jones (In re Jones), 9 F.3d 878, 881 (10" Cir.

1993) (the term “support” as used in 8§ 523(a)(5) is entitled to a

broad construction); Dewey v. Dewey (In re Dewey), 223 B.R 559,

564 (10" Cir. B.A P. 1998), aff’'d 1999 W 1136744 (10" Gir.
1999) (“Dewey”) (the term“support” is to be read broadly and in
a realistic manner).

Whet her an obligation to a fornmer spouse is in the nature of
support is resolved according to federal bankruptcy |aw, not

state donestic relations law. Young v. Young (In re Young), 35

F.3d 499, 500 (10'" Gir. 1994) (“Young”); Sylvester v. Sylvester,

865 F.2d 1164, 1166 (10'" Gir. 1989)(per curium (“Sylvester”)

(citing Goin v. Rives (In re Goin), 808 F.2d. 1391, 1392 (10'"
Cr. 1987)) (“Goin”). That determnation is made as of the tine
of the divorce, not l|ater, Sanpson, 997 F.2d at 725-26,

regardl ess of the ex-spouses’ current needs or circunstances.

Young, 35 F.3d at 500; Sylvester, 865 F.2d at 1166. Feder al
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courts should not put thenselves in the position of nodifying
state matrinoni al decrees. Sylvester, 865 F.2d at 1166.

In Young the Tenth Circuit Court of Appeals gave cl ear
gui dance to the Bankruptcy Courts in making 523(a)(5)
determ nations through analyzing its earlier Sanpson case:

In re Sanpson ... held that a bankruptcy
court must conduct a two-part inquiry when
resolving the i ssue of whether paynents from
one spouse to another incident to divorce
settlenment are in the nature of support. In
re Sanpson, 997 F.2d at 722-23. First, the
court rnust divine the spouses’ shared intent
as to the nature of the paynent. 1d. at 723.
This inquiry is not limted to the words of
the settl enent agreenent, even if anbi guous.
Id. at 722. Indeed, the bankruptcy court is
required to | ook behind the words and | abel s
of the agreenent in resolving this issue.
Id. Second, if the court decides that the
paynent was intended as support, it nust then
determ ne that the substance of the paynent
was in the nature of support at the tinme of
the divorce — i.e., whether the surroundi ng
facts and circunstances, especially
financial, |lend support to such a finding.
Id. at 725-26

In re Young, 35 F.3d at 500.

The Court finds that the shared intent of the parties was to
provi de support. First, the Court finds that there was an oral
agreenent to pay support at the tine of the divorce. Although
the parties may not have di scussed paynent of the nortgage
specifically as an el ement of support, the Court finds that the
intent of that agreenent was to provide support for Ms. Curley

and the children in the formof a place to live. Second, the
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agreenent actually functioned as intended, providing the hone for

Ms. Curley and the children. See Martinez v. Martinez (In re

Martinez), 230 B.R 314, 318-19 (Bankr. WD. Tx. 1999) (Al t hough
di vorce decree labeled it a property settlenent, Bankruptcy Court
finds that award of house to one spouse with other assum ng
nort gage paynment is support arrangenent, with ultimate goal being
to give the house to parties’ children.) Finally, the financial
circunstances at the tinme of the divorce indicate that M.
Wl lians’ contributions were support: M. Curley had custody of
the five children, was earning less than M. Curley, and under
t he divorce decree he had no other obligations for support except
paying the bills.

The stipulation anticipates paynent of the nortgage in full.
The list of debts to be paid by M. WIIlians, paragraph 5,
i ncluded the full amount of the nortgage, $28,000, as of the
di vorce date. The Court also finds that the intent was that the
full amount of $28,000 be “support”; it is no |ess “support”
because M. WIllians was to pay it out over the termof the
nortgage, or nore particularly because sonme was due to be paid
after Jeffrey turned 18. 1In fact, an installnent treatnent
suggests that an obligation is support rather than a property

division. |d. at 318 (citing Carlile v. Fox (Inre Fox), 5 B.R

317, 321 (Bankr. N.D. Tx. 1980)).
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Paragraph 6, the agreenent to convey the parties’ interests
in the house, does not reduce or nodify the requirenent of
paragraph 5 that the full debt be paid, or change the Court’s
view that it is a support arrangenent. Conveyance of a nortgaged
house nornally does not relieve the nortgagor fromliability on
the nortgage. Paragraph 6 only fixes the tinme at which the house
was to be conveyed: when the nortgage was paid or when Jeffrey
becanme of age. It did not fix a date upon which M. WIlianms and
Ms. Curley would no | onger be responsible for naking paynents on
t he debt.

The Court finds that the agreenent to pay the nortgage
constitutes a debt “to a spouse, forner spouse, or child of the
debtor, for ... maintenance for, or support of such spouse or
child, in connection with a ... divorce decree”, and is therefore
nondi schar geabl e under 11 U. S.C. 8§ 523(a)(5). The parties argued
over whether the initial intent was to pay the nortgage until
Jeffrey turned 18, or until it was paid off. Debtor argues that
if in fact the award was support, his obligation term nated when
Jeffrey turned 18; that the bal ance due at that tine was
$23,256.03 and if all payments had been nade it woul d have been
$18, 024.60; and that, therefore, his maximumliability is the
$5, 231. 43 difference which should be reduced by the $3, 400 he
paid after Jeffrey turned 18. The Court finds that it need not

decide this, however, because the Court finds below that to the
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extent any of the liability was not “support” under 8§ 523(a)(5),
it is also not discharged under section 523(a)(15).

Section 523(a)(15)

The Bankruptcy Reform Act of 1994 added section 523(a)(15)
as an exception to supplenent the exception of section 523(a)(5).
Collier § 523.21, at page 523-104. Subsection (5) establishes
t hat al i nony, mai ntenance and support are nondi schargeabl e
obl i gations; subsection (15) then establishes that any marital
debt other than alinmony, nmaintenance or support that is incurred
in connection with a divorce is nondi schargeabl e. eal of

Gnter (In re Crosswhite), 148 F.3d 879, 883 (7'" Gir. 1998).

Subsection (15) offers two exceptions to nondi scharge-
ability: (A if the debtor does not have the ability to pay the
debt from di sposable incone, or (B) the benefit to the debtor in
di scharging the debt outweighs the detrinmental consequences to

the former spouse or child. Crosswhite, 148 F.3d at 883.

Most courts that have applied this subsection put the burden
on the creditor to show that a debt falls within subsection (15),
and then shift the burden to the debtor to show that he or she
neets the exceptions in subpart (A) or (B)

[T]here is a clear shift in the burden of proof under
8§523(a)(15). The burden of proving initially that she
hol ds a subsection (15) clai magainst the debtor should
be borne by the creditor (nondebtor/former spouse). To
make that showi ng, the creditor nust establish that the
debt is within the purview of subsection (15) by
denonstrating that it does not fall under § 523(a)(5)

Page -11-



and that it neverthel ess was incurred by the debtor in
the course of the divorce or in connection with a

di vorce decree or simlar agreenment. Once that show ng
has been established, the burden of proving that he
falls within either of the two exceptions to

nondi schargeability rests with the debtor. 1In short,
once the creditor’s initial proof is made, the debt is
excepted from di scharge and the debtor is responsible
for the debt unless either of the two exceptions,
subpart (A), the “ability to pay” test, or (B), the
“detrinment” test, can be proven by the debtor.

|d. at 884-85. See also, e.qg., Johnson v. Johnson (In re

Johnson), 212 B.R 662, 666 (Bankr. D. Ks. 1997)(“The majority of
courts have held that the debtor has the burden of proof as to

subsections (A) and (B).”) and Schottler v. Schottler (In re

Schottler), 251 B.R 441, 1999 W. 766100 at 3 (10" Cir. B.A P
1999) (unpubl i shed opi nion) (Noti ng that how section 523(a)(15)
shoul d be applied in the Tenth Crcuit is undecided, but
recogni zing “mgjority rule” is that burden is on debtor to prove
523(a) (15) (A) or (B).)

This majority rule has been adopted by the various

bankruptcy courts within the Tenth Crcuit. See Slover v. Slover

(Inre Slover), 191 B.R 886, 891 (Bankr. E.D. Ok. 1996); Sinons

v. Sinons (In re Sinons), 193 B.R 48, 50 (Bankr. WD. k. 1996);

Johnson, 212 B.R at 666; Dennison v. Hammond (I n re Hanmmond),

236 B.R 751, 766-67 (Bankr. D. U. 1998).
Ms. Curley nmade, in the alternative to her 523(a)(5) case, a
prima facie case that the nortgage debt was “incurred by the

debtor in the course of a divorce ... agreenent, divorce decree
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or other order of a court of record.” 11 U S.C. § 523(a)(15).
This prinma facie case establishes a rebuttable presunption that

t he debt is nondi schargeable. See Slover, 191 B.R at 892.

M. WIllianms did not neet his burden of proof to show that
ei ther of the exceptions of 523(a)(15)(A) or (B) were net. He

did not present a current budget that would show an inability to

pay3. See Johnson, 212 B.R at 666 (Court uses “disposabl e
income test” to determine ability to pay.) Nor did M. WIIlians
show t hat di scharging the debt would result in a benefit that
out wei ghs the detrinment to Ms. Curley.*

Therefore, the Court finds that, to the extent any of the
nort gage debt was not support, it should not be di scharged under
11 U.S.C. 8§ 523(a)(15). Judgment will enter declaring that M.
WIllians obligation to hold Ms. Curley harm ess fromthe hone
nort gage debt is not discharged in his chapter 7 proceeding.

ATTORNEY FEES

A court can award attorney fees in a donestic relations case
if there is economic disparity between the parties. Sheets v.
Sheets, 106 N.M 451, 456, 744 P.2d 924, 929 (Ct. App. 1987).

“Where a party lacks sufficient funds to pay attorney fees for

The only evidence relative to his budget was Ms. Curley’s
showi ng that debtor earned over $80, 000 per year.

“Again, the only evidence of relative benefit/hardship was
Ms. Curley’s showi ng that debtor had an $80, 000 gross i ncone,
whil e her incone was $2,400 nonthly for a famly of ten persons.
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representation incident to dissolution of nmarriage or rights
incident thereto, and the financial situation of the parties is
di sparate, it is error to deny an award of reasonable attorney’s
fees.” |1d.

M. Booth, attorney for Ms. Curley filed a request for fees
in the amount of $4,167.03 and costs of $324.65. Defendant filed
no objection to these fees. The Court has independently revi ewed
the request, and finds it reasonable. Therefore, the judgnment in
this case will also call for the paynent of $4,167.03 in fees and
$324.65 in costs.

CONCLUSI ON

The Court will enter judgnent against M. WIIlianms decl aring
that the nortgage debt listed in the Divorce Decree to Credit &
Fi nanci ng, Branch of Credit, is not discharged in this bankruptcy
proceedi ng. Judgnment will also enter against M. WIllians for
$4,167.03 in attorney fees and $324.65 in costs, for a total
noney judgnent of $4,491.68. Interest on the total will accrue
at the rate of 10% per annum Ms. Curley, through counsel, also
asked the Court to order M. WIllians to cure the arrearages and
resort to his pension plan to do so. Counsel for M. WIIians,
in closing, asked that Ms. Curley be ordered to deed her interest
in the house to Jeffrey Wllianms. The Court will not consider
t hese issues; rather, the parties should return to the Navajo
Courts for specific enforcenent action. The Bankruptcy Court
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will only declare the debt nondi schargeabl e, and award attorney

fees to Ms. Curley in connection with this action.

G —

S
Honor abl e Janmes S. Starzynski
Uni ted States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel and
parties.

Dougl as Boot h
1223 S. St. Francis Drive Ste C
Santa Fe, NM 87505-4053

Robert L. Finch

555 East Main Street

Far mi ngt on, NM 87401- 2742

Ofice of the United States Trustee

PO Box 608
Al buquer que, NM 87103- 0608
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