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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
GALLUP AUTO SALES,
Debt or. No. 7-99-12361 SF
ROBERT L. FINCH, Trustee,
Pl aintiff,
V. Adv. No. 99-1197 S

DESERT MOBI LE HOVES, et al.
Def endant s.

VEMORANDUM OPI NI ON AND DECI SI ON

This matter canme before the Court for trial on the merits of
the Trustee’'s Conplaint to Avoid Preferential and Fraudul ent
Transfer and for Turnover of Property. The Trustee appeared
t hrough his attorney Robert Finch. Defendant Jerry Egel and, who
was sued personally but al so acknow edged being in effect the
successor to Desert Mobile Hones!, appeared through his attorney
Mark Brad Perry. This is a core proceeding. 28 U S.C 8§
157(b)(2)(F) and (H). The Court finds that the transfer in this
case is an avoi dable preference. Therefore, the Court’s decision
w Il not discuss the Trustee's alternative theory of fraudul ent

transfer.

Egel and testified that defendant Desert Mbil e Hones was
originally a corporation, then it becane a partnership. The
partners were Egeland, Bill Herni and Dick Clark. The
partnership term nated and now Egeland clains to own its assets,
and admts liability for its debts. Egeland clains the other
partners had nothing to do with the $35,000 that is the subject
matter of this lawsuit. In his amended answer Egel and states
that “Desert Mbbile Homes operated as a corporate entity in
Phoeni x, Arizona and was incorporated under the |aws of that
state. It is now dissolved.”



FACTS

Mont ana M ni ng Conpany (“MVMC’) filed its chapter 7
proceedi ng on April 20, 1999. The subject matter of this
adversary proceeding is check #7719 dated March 9, 1999, in the
amount of $35,000 paid to Desert Mobile Honmes, which cleared the
bank on March 10, 1999. See Exhibit 17.

MMC originally was an of fshoot of Gallup Auto Sales (“GAS’),
a corporation that is a debtor in another pending chapter 7 case.
It was a jewelry business until 1977, when it closed. After 1977
it was a “checkbook corporation” until 1990 when it becane a
financial corporation that financed car sales for GAS. Wen cars
were sold the retail installnment contracts woul d be made out in
t he nane of MVC, sonetinmes MMC woul d purchase the car from GAS
sonmeti mes MMC woul d purchase the contract. Egeland is the 100%
owner of both MMC and GAS.

Egel and testified that in Novenber, 1998, Desert Mbbile
Hormes | oaned $35,000 to MMC. MMC used it to pay |egal and other
expenses. No docunents were put into evidence regarding this
| oan.

Egel and testified that in February, 1998 GAS and MMC were
solvent. He did not testify as to his opinion of MMC s sol vency
on March 10, 1999. Solga testified that, although he could not
remenber when the various | awsuits against MMC were filed, he did
recall MMC s liquidity during the tine the |lawsuits were pendi ng.
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He clained that, “in the past” MMC could have sustained a
$250,000 liability on lawsuits and remai ned sol vent, but did not
have current enough nunbers to give an opinion if it currently
coul d sustain such a |oss and remain sol vent.

Def endant’ s Exhibit B (and Trustee's exhibit 16) includes a
MMC bal ance sheet dated October 15, 1998. This bal ance sheet
showed $804, 152 of assets and $58, 607 of liabilities. A note to
t he bal ance sheet states that the collectibility of $666,259 of
accounts receivable included in the asset total “is
guestionabl e”, and that the fair market val ue woul d be
“substantially less.” Solga, MMC s accountant and the preparer
of the bal ance sheet, testified that this bal ance sheet did not
include 1) any tax liabilities because the 1996, 1997, and 1998
returns had not yet been prepared, and 2) any liability for
pending lawsuits. He testified that a correct bal ance sheet
woul d have included these itens.

Trustee’s exhibit 4 contains MMC s federal income tax
returns for the fiscal years ending Septenber 30, 1996, 1997 and
1998. These returns were prepared by Sol ga, but had not been
signed by Egalund or filed. Solga testified that they were
accurate returns as far as he knew, however he had a question
whet her the account receivables nunber was correct. The

Sept enber 30, 1998 return’s Schedule L is a bal ance sheet for

fiscal years ending 1997 and 1998. The 1998 figures show assets
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of $774,639 and liabilities of $256,831. The assets include
$652, 934 of accounts receivables, a nunber very close to the

Cct ober 15, 1998 bal ance sheet ($666,259 fifteen days |ater) that
states the real value of receivables is “substantially |ess”.

The tax return’s 1998 liabilities section includes incone taxes
of only about $68,000; Schedule E in the bankruptcy shows taxes
due of $300, 000.

The Schedules filed in MMC s bankruptcy stated total assets
of $914,991 and total liabilities of $300,729. The assets
i ncl uded cash, $50, 138, jewelry $35,778, and 97 accounts
recei vabl e worth $828,264. The liabilities consisted of $300, 000
priority taxes and $729 of unsecured cl ai ns.

At trial Egeland testified that the jewelry was not a
corporate asset and had been included in error. Next, the Court
guestions the value assigned to the receivables. Egel and
testified at trial that in January, 1999 MMC sold 142 of its 309
contracts to Beebe for $200, 000, keeping 167 contracts. He
testified that Beebe purchased the “good ones”. Egeland al so
testified that he had arrived at the $200, 000 selling price for
the contracts after asking other car dealers for quotes. Wen
asked why there were fewer than 167 contracts reported on the
bankruptcy schedul es, which lists only 97 accounts, Egel and

testified that sone had been witten off.
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The clains register for MMC, and Trustee's summary Exhi bit
2, shows $722,822 of unsecured non-priority clainms. This
liability is, in large part, fromthe various pending |awsuits,
sonme of which had gone to judgnment before the bankruptcy.

Egel and testified that when Desert Mbile Hones received the
$35,000 in March, 1999, it turned around and i nediately wote a
check to one Di ane Beebe (who does business as Little Louie’s),
an enpl oyee of MMC, as a |oan from Desert Mobile Hones. This
check is not in evidence, nor is any witten | oan agreenent.

Egel and bel i eved that D ane Beebe used the $35, 000 toward
t he purchase of retail installnent contracts from MMC. Egel and
testified that there was no witten agreenent for this sale of
contracts, it was all in his head. He also testified that at
this time MMC needed noney.

Trustee filed an adversary proceedi ng agai nst Di ane Beene,
Adversary No. 99-1172S, to recover the contracts she had
pur chased, alleging fraudulent transfers. Trustee clained that
Beebe pai d $130, 000 of a $200, 000 purchase price for contracts
worth at |east $400,0002. Beebe answered in that adversary
proceedi ng, claimng she had paid $164, 000 and denyi ng the val ue

of the contracts was $400,000. This case never cane to trial;

The Court therefore finds that the value of the renmining
contracts was somewhere between $200, 000 and $400, 000 for the
pur poses of this adversary proceedi ng.
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i nstead, a stipulated order approving settlenment agreenent ended
the litigation. This settlenent agreenent stipulated that: 1)
MMC transferred 142 contracts to D ane Beebe for inadequate

consi deration, 2) Beebe agreed to assign the contracts back to
the trustee, 3) the Trustee was authorized to pay Beebe the

$8, 000® whi ch she had contributed to purchase the contracts, and
4) the settlenment did not waive any additional clains the parties
may have had agai nst one anot her.

There was no evidence presented at the trial of this matter
fromwhich the Court can find that the $35,000 transferred to
Desert Mbbil e Honmes passed to Di ane Beebe and then back into the
estate or the hands of the trustee. Although Beebe clained to
have pai d $164, 000, that issue has never been litigated and no
findings are of record that would serve as a defense in this
adversary.

CONCLUSI ONS OF LAW

1. St at ut es

Bankr upt cy Code Section 547 provides, in relevant part:

*Beebe filed a counterclaimto the adversary conpl aint,
requesting a lien under 11 U. S. C. 8548(c). She clained that she
paid $8, 000 of her nobney for the contracts, and al so paid $83, 000
she received from Tom Sol ga (debtor’s accountant), $5,000 from
Maxi ne Harris, $28,000 from Maria Cervantes, $5,000 from Cerald
Egel and, and $35, 000 from Desert Mobile Hones. These anpunts add
up to the $164, 000 she clai med she paid MMC as a down paynent for
t he contracts.

Page -6-



(b) Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property -
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed
by the debtor before such transfer was made;
(3) made while the debtor was insolvent;
(4) made -
(A) on or within 90 days before the date of the
filing of the petition

(5) that enables such creditor to receive nore than
such creditor would receive if -
(A) the case were a case under chapter 7 of
this title;
(B) the transfer had not been made; and
(C such creditor received paynent of such
debt to the extent provided by the provisions
of this title.

() Fbklthe pur poses of this section, the debtor is presuned
to have been insolvent on and during the 90 days i mredi ately
preceding the date of the filing of the petition.

Bankrupt cy Code Section 101(32) defines “insolvent” as:
(A) ... financial condition such that the sum of such

entity’s debts is greater than all of such entity’s
property, at a fair valuation.

2. Di scussi on

A The transfer was to a creditor.

Egel and admitted this in his answer. See Conplaint § 8 and
answer .

B. The transfer was for an antecedent debt owed by the
debt or before such transfer was nmade.

Egel and admtted this in his answer. See Conplaint 8 and

answer .
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C. The transfer was nade while MMC was insol vent.

Egel and deni ed that MMC was insolvent. Section 547(f) gives
plaintiff the presunption that the debtor was insolvent during
the ninety days before the bankruptcy. Thi s presunption
requires the party agai nst whomthe presunption exists, i.e.

Egel and, to conme forward with sonme evidence to rebut the

presunption. Akers v. Koubourlis (In re Koubourlis), 869 F.2d

1319, 1322 (9" Cir. 1989). To avoid this presunption, Egel and
woul d need to introduce evidence of MMC s solvency. 1d. The
Court finds that Egel and has not net this burden. Egeland did
not provide a bal ance sheet for any period during the 90 days, or
any incone statenents for any portion of the 90 day peri od.

Egel and testified that he believed MMC was sol vent in February,
1998, but did not opine about the 90 day period i medi ately
preceding the filing in April, 1999. He also testified that he
could not believe that MMC really had over $900,000 in clains as
of the petition date. However, “the nmere assertion that the

debtor is solvent will not suffice”. Sanyo Electric, Inc. v.

Taxel (In re Wirld Financial Services Center, Inc.), 78 B.R 239,

241 (9" Cir. B.A P. 1987). See also Pioneer Technology, Inc. v.

Eastwood (In re Pioneer Technology), 107 B.R 698, 701 (9" Cr.

B.A P. 1988)(An affidavit stating defendant’s belief that assets

exceed liabilities during the preference period, wthout other
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evidence in support, is insufficient to rebut the 8§ 547(f)

presunption.); Pongetti v. Merchants and Farners Bank (In re

Wel lington Construction Corporation), 82 B.R 424, 427 (Bankr.
N.D. Mss. 1987)(In-court statenents of solvency by forner

of ficers, which were not supported by financial statenments or
records, did not overconme presunption.) Solga testified that “in
t he past” MMC coul d have wi thstood a $250, 000 judgnment. (In
fact, however, the lawsuit liabilities were three tines that
figure.) However, cash flow or ability to withstand a judgnent

is not the test; insolvency is a balance sheet test. 11 U S.C. 8§

101(32)(A). See Larinore v. Gulsby (In re Craft Plunbing
Service), 53 B.R 654, 658 (Bankr. MD. Fl. 1985):

The profit and | oss statenments which were admitted in
evi dence, as a general proposition, have only an
indirect relevance to the question of insolvency. One
may operate at tinmes at a profit, yet be insolvent when
t he bal ance sheet test, which is the only valid test,
is applied. This is so in spite of a positive cash
flow. A possible profit does not negate insolvency and
if the liabilities exceed the aggregate val ue of the
assets, the Debtor is still insolvent.

Even i f Egel and had successfully overconme the presunption,
however, the Court finds anple evidence that MMC was i nsol vent

during the 90 days before the bankruptcy? The Schedules filed

4t is instructive to note that, as a starting point, the
Court finds the debtor was insolvent on October 15, 1998. The
Cct ober 15, 1998 bal ance sheet om tted over $900, 000 of
liabilities (see Exhibit 2). This alone would have nade MVC
i nsolvent to the extent of about $150,000 as of that date. This
bal ance sheet also clainms to have overstated the assets, by an
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in MMC' s bankruptcy onmtted or understated about $722,000 of
liability. See Plaintiff’s Exhibit 2 (Estimating prepetition
clainms of $913,991). Assets were overval ued on the schedul es.
See Plaintiff’s Exhibit 19 (Estimating MMC total assets at
$468,734.) Using Exhibits 2 and 19, it appears that MMC was
insolvent to the extent of $445,257 on the filing date. The

$35, 000 transfer was nmade March 10, 1999, roughly 41 days before
the petition. Substantially all of the liabilities (e.g.,
priority taxes and lawsuit liabilities) were outstanding for the
entire 90 day period. The MMC s bank statenent for April 1
through the filing date shows relatively little activity: one
smal | deposit and 63 deductions totalling $22,173. See Exhibit
11. Questions 5 and 10 of the Statenent of Financial Affairs
show no forecl osures or other transfers of assets during the 90
day period other than the Di ana Beebe transaction already

descri bed. Question 3 shows paynents of approxi mately $50, 000,
but no unusual or excessively large paynents to creditors between
March 10 and April 20, 1999. The Court can therefore “retroject”
fromthe petition date to March 10, 1999 and find that the debtor
remai ned i nsol vent between March 10, 1999 and the petition date.

See Foley v. Briden (In re Arrowhead Gardens, Inc.), 32 B.R 296,

301 (Bankr. D. Ma. 1983):

unknown anpunt .
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Were a debtor is shown to be insolvent at a date later
than the date of the questioned transfer, and it is
shown that the debtor’s financial condition did not
change during the interimperiod, insolvency at the
prior time may be inferred fromthe actual insolvency
at the later date. This nethod of determ ning

i nsol vency, termed “retrojection”, is frequently

enpl oyed i n bankruptcy cases where a debtor’s financi al
condition as of the relevant date is unascertai nabl e.

(GCtations omtted.) See also Gllman v. Scientific Research

Products Inc. of Delaware (In re Mama D Angelo, Inc.), 55 F.3d

552, 554 (10" Gir. 1995):

Courts often utilize the well-established bankruptcy
principles of “retrojection” and “projection”, which
provi de for the use of evidence of insolvency on a date
before and after the preference date as conpetent

evi dence of the debtor’s insolvency on the preference
dat e.

(Gtations omtted). Therefore, in sum the Court finds that MMC
was insolvent on March 10, 1999.

D. The transfer was within 90 days of the filing of the
petition

Egel and admtted this in his answer. See Conplaint § 10 and
answer .

E. The transfer enabl ed Egel and to receive nore than he
woul d ot herwi se receive.

Plaintiff’s exhibits 19 is a mathemati cal conputation of
projected dividends in the MMC bankruptcy. It denonstrates that
unsecured clains will not be paid in full. ®“[S]lo long as the
distribution in a Chapter 7 is anything | ess than one hundred

percent, the transfer is nore than [the creditor] would have
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received but for the prepetition transfer.” Wrld Financi al

Services, 78 B.R at 242. Egeland has not filed a claimfor this
$35, 000 in the MMC bankruptcy, because he stated it was paid in
full and he was no longer a creditor. Therefore, the Court finds
t hat Egel and has received nore as a result of the $35, 000
transfer than he woul d have received in a chapter 7 |iquidation.
Concl usi on

The Plaintiff has met his burden of proof with respect to
all elements of a preferential transfer. Judgnment shoul d be
entered in favor of plaintiff, and agai nst defendant Jerry

Egel and, in the anmount of $35, 000. 00.

G —

R S
Honor abl e Janmes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel and
parties.

Robert L. Finch
555 East Main Street
Far mi ngt on, NM 87401- 2742

Mark Brad Perry

2112 Cam na Pl acer Avenue
Far mi ngt on, NM 87401

Page -12-



