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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
KARLA A. ROYBAL and
REYNALDO J. ROYBAL,

Debt or s. No. 7-99-15513 SS
CENTURY BANK, FSB

Plaintiff,
V. Adv No. 99-1216 S

HERI TAGE PARK, INC., et al.,
Def endant s.

MEMORANDUM OPI NI ON ON TRUSTEE’ S
MOTI ON FOR SUMVARY JUDGVENT

This matter is before the Court on the Trustee's Mdtion
and Brief for Summary Judgnent on Crosscl ai m Agai nst Heritage
Park, Inc. (doc. 22), the Anended Response to Trustee’'s
Sunmary Judgnent Motion (doc. 31)! filed by Heritage Park with
its acconmpanying Affidavit of Paul Stein (doc. 33), and the
Trustee’s Reply to Heritage Park’s Amended Response (doc. 35).
The issues in this case involve the Trustee’'s ability to avoid
a statutory landlord’ s |ien under Bankruptcy Code Section 545

and the construction of the terns of a | ease agreenent.

! The Anmended Response fails entirely to conply with the
portion of NM LBR 7056-1 which requires that “[e]lach fact in
di spute shall...refer with particularity to those portions of
the record upon which the opposing party relies, and shal
state the nunmber of the novant’'s fact that is disputed. All
material facts set forth in the statenent of the nmovant shall
be deened admitted unless specifically controverted.”

Al t hough conpletely ignoring the rules is a sufficient ground
for the Court to grant the Trustee's relief in this instance,
the Court has decided to resolve the matter on its nerits.



Havi ng consi dered the Motion for Summary Judgnment and the
rel ated docunents, as well as the Conplaint, answers,
crosscl ai m and counterclaimand the answers thereto, and the
Exhibit A to the Crossclaimand Counterclaim and being
sufficiently advised, the Court finds that Trustee's Mtion is
wel | taken.
Facts

Debtor Karla Roybal did business as Styles de Santa Fe at
112 W San Francisco Street, Santa Fe, New Mexico. On Apri
1, 1996 she executed a prom ssory note to Century in the
anount of $50,000 (exhibit 1 to conplaint) and a Conmerci al
Security Agreenment (exhibit 2) which granted Century a
security interest in all her inventory, accounts, general
i ntangi bl es, furniture and fixtures, wherever |ocated, after
acqui red property, and in proceeds. Century filed a financing
statenment (exhibit 3) with the Secretary of State to perfect
its interest. On April 1, 1997, Karla Roybal executed a
prom ssory note (exhibit 4) to Century in the anount of
$55, 000 and a Comrercial Security Agreenent? (exhibit 5) which

granted Century a security interest in “inventory, furniture

2 Trustee’s Answer to Crosscl ai m denies the Conmerci al
Security Agreenment was delivered on April 1, 1997 because it
is dated March 17, 1997. This factual dispute is not
mat eri al .
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and fixtures |located at 112 W San Francisco Street, Santa Fe,
New Mexi co” and all replacenents, substitutions, and proceeds.
On or about April 15 or 17, 1997, Karla Roybal opened a
second store at 128 West Water Street, Santa Fe, New Mexi co3.
Heritage was the landlord for the 128 West Water Street store.
The | ease was dated March 13, 1997.
I n February, 1999, Heritage, Century, Karla Roybal, and
Reynal do Roybal entered into an Agreenent for Relocation of
t he Goods and Preservation of Liens, Claims and Defenses

(Exhibit A doc. 14). This agreenent provides, in part:

Recital s

D. Certain inventory, equipnment and other goods
owned by Ms. Roybal remain on the prem ses at 128
West Water Street, Santa Fe, New Mexico (“128 West
Water Street”). Heritage clains a landlord s lien
on the personal property of Ms. Roybal at 128 West
Wat er Street under NMSA 1978, Section 48-3-5.

E. The parties wish to provide for renoval of the
personal property at 128 West Water Street to Plaza
Mercado, 112 West San Francisco Street, Suite 202,
Santa Fe, New Mexico, while preserving their
respective clainms and defenses, and therefore agree
as set out bel ow

Agr eenent
1. Heritage will permit Ms. Roybal to renmove the
i nventory and equi pnent and ot her property of Styles
de Santa Fe from 128 West Water Street ... to Plaza
Mercado . ..

2. The parties agree that the landlord s lien
claimed by Heritage, the security interest clainmed

8 Trustee | acked information and therefore denied this
all egation in both the conplaint and crossclainm the date is
not nmaterial.

Page - 3-



The property was noved and subsequently sold,

by Century, and all clainm and defenses of each
party with respect to any other party, shall not be
i mproved or di mnished, increased or decreased, or
affected or nodified in any way as a result of
renoval of the inventory and equi pnent from 128 West
Water Street. M. Roybal and Century agree in
particul ar that any landlord s |lien now held by
Heritage shall not be avoided by renoval of the
inventory and equipnent. If it is ever detern ned
that the foregoing stipulation is for any reason
ineffective to preserve or continue any |lien held by
Heritage, then Ms. Roybal grants to Heritage a

repl acenent security interest in the inventory and
equi pnmrent now | ocated at 128 West Water Street and
to be renoved to the new | ocati on under paragraph 1,
above, that is identical in every respect, including
priority, to any |lien now held by Heritage, and
Century acknow edges that security interest.

3. The parties anticipate entering into a separate
agreenent for |iquidation of the inventory...

of the sale, approximtely $46,500, remain in an account.

Debtors later filed their chapter 7 petition, on Septenber

1999.

Concl

usi ons of Law

NIVSA

and the proceeds

The

30,

New Mexi co has a statutory landlord' s lien, 8§ 48-3-5(A)

1978 (1995 Repl.):

Landl ords have a lien on the property of their
tenants that remains in or about the prem ses
rented, for the rent due by the terns of any | ease
or other agreenent in witing, and the property
shall not be renmoved fromthe prem ses wi thout the
consent of the landlord until the rent is paid or
secured. A lien does not attach if the prem ses
rented is a dwelling unit.
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Trustee’s Mdtion for Summary Judgment seeks a
determ nation that Heritage's lien is a statutory landlord’ s
i en avoi dable by the trustee under 11 U. S.C. 8 545. That
section provides, in part:

The trustee may avoid the fixing of a statutory |ien

?Peﬁioperty of the debtor to the extent that such

(3) is for rent; or
(4) is alien of distress for rent.

The intent behind the quoted bankruptcy statute is clear.
Congress intended that | andl ords be treated as unsecured
creditors in bankruptcy proceedings. See 3 Norton Bankr. L. &
Prac. 2d 8 55:2 (“Under prior bankruptcy |aws, the
i nvalidation of landlord s |iens was coupled with a grant of
limted priority for certain |andlord clainms. The priority
status has been del eted under the Code, but the lien
invalidation is retained. Thus a |l essor nmay be reduced to the

status of a general unsecured creditor.”)(footnotes omtted.);

[A] lien for rent or of distress for rent is
voi dabl e, whether the lien is a statutory or commopn
law lien of distress for rent. See proposed 11

U S.C. 101(37); Bankruptcy Act 8 67(c)(1)(C* The
trustee may avoid a transfer of a lien under this

* Former Bankruptcy Act 867(c)(1)(C) provided: “The
following liens shall be invalid against the trustee ... (C
every statutory lien for rent and every |lien of distress for
rent whether statutory or not. A right of distress for rent
which creates a security interest in property shall be deened
a lien for the purposes of this subdivision c.”
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section even if the lien has been enforced by sale
before the commencenent of the case. To that

extent, Bankruptcy Act 8§ 67c(5)% is not followed, and
cases inplying a simlar restriction with respect to
Bankruptcy Act 8 67a are overrul ed.

H. R Rep. No. 95-595, 95'" Cong., 1st Sess. 371 (1977),

reprinted in App. C, Collier on Bankruptcy (15'" Ed. Rev.), Pt.

4(d) (1) at 4-1510. See also 5 Collier on Bankruptcy 1545. 04
at 545-14, 15 (15'" Ed. Rev.)(Section 545 allows the trustee to
avoid a statutory lien for rent or lien of distress for rent
regardl ess of when it becane effective, whether or not it is
perfected against third parties or bona fide purchasers, and
whet her or not it enhances the value of the estate and whet her
or not the lien has been enforced by sale prior to the filing
of the petition.)

The facts are undi sputed that Heritage was the | andlord
and that Heritage had a |lien on property of the debtors for
paynment of rent. Heritage argues that, because the coll ateral
was sold prepetition, there was no property of the estate on
whi ch the trustee could avoid its |ien because 8 551 “applies
only to property of the estate.” Anended Response, at 6 (doc.

31). The Court disagrees with Heritage' s argunent.

® Former Bankruptcy Act 8§ 67c(5) provided: “This
subdi vision ¢ shall not apply to liens enforced by sale before
the filing of the petition...”
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First, 8 551 deals with preservation of avoided transfers
for the benefit of the estate: “Any transfer avoi ded under
section...b545...is preserved for the benefit of the estate but
only with respect to property of the estate.” Section 101(54)
defines “transfer” as “every node, direct or indirect,
absolute or conditional, voluntary or involuntary, of
di sposing of or parting with property or with an interest in

property, ... The taking of the landlord lien was a transfer.

“The Bankruptcy Code contenplates that when a lien is granted,

there has been a transfer of property.” 1n re Geater

Sout heast Community Hospital Foundation, Inc., 237 B.R 518,

521 (Bankr. D.C. 1999).

Section 551 does not limt the trustee’ s avoi dance or
recovery powers. The relevant section is 8§ 550(a), which
states “to the extent that a transfer is avoi ded under section

545 ..., the trustee may recover, for the benefit of the
estate, the property transferred, or, if the court so orders,

t he value of such property ...” See In re Greater Southeast

Communi ty Hospital Foundation, Inc., 237 B.R at 522:

The avoided lien itself is not brought back into the
estate under 8§ 550, but only the property
transferred to effect the creation of the lien. To
answer the question of whether the property
recovered by the trustee (or the debtor-in-
possessi on acting with the powers of a trustee)
woul d have any benefit for the estate, the court
turns to 8 551 of the Bankruptcy Code, which deals
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with the distinct question of whether the lien

itself may be preserved for the benefit of the

estate. ... Section 550 pulls that property back

into the estate. Then § 551 preserves the lien for

the benefit of the estate.

Upon avoi dance of Heritage's lien, the proceeds in the
account beconme property of the estate. See 11 U.S.C. 8§
545(3)&(4) (Trustee may avoid lien for rent or distress of
rent.); 11 U S.C. 8 550 (If transfer avoi ded under section
545, trustee may recover the property transferred or its
value.); 11 U. S.C. 8 541(a)(3) (Estate includes any interest

in property the trustee recovers under section 550.) See also

C&C Company Vv. Seattle First National Bank (In re Coal -X Ltd.

“76"), 60 B.R 907, 913 (Bankr. D. Ut. 1986)(“The landlord’ s
lien avoided by the trustee constitutes property of the
estate.”) Therefore, the requirenment that the |lien be

preserved “only with respect to property of the estate” 11

® “The purpose of the linmtation that the avoided interest
be preserved ‘only with respect to property of the estate’ is
‘“to prevent the trustee from asserting an avoided |ien that
floats, such as a tax lien, against after-acquired property of
the debtor.’” Dunes Hotel Associates v. Hyatt Corporation, 245
B.R 492, 502 (D. S.C. 2000)(citation omtted).

The phrase, ‘only with respect to property of the

estate,’ has been construed to nean that an avoi ded

transfer becones property of the estate only if the

avoi ded transfer involves estate property. This

construction is wong. The clear purpose of the

phrase is to limt only the subrogation powers of

section 551, not to restrict the reach of sections

551 and 541 in bringing avoided transfers within the

bankruptcy estate.
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U S C 8 551, is satisfied because the proceeds have, in fact,

beconme property of the estate. G eater Southeast Community

Hospi tal Foundation, 237 B.R at 522.

Second, the proceeds in the account are presunptively
property of the estate in any event.

[ We cannot ignore the Supreme Court’s comment t hat
the turnover provision “may” not apply if a |levy
transfers ownership of the |evied-upon property to
the creditor. W cannot assert that Wiiting Pools
[United States v. Whiting Pools, 462 U S. 198
(1983)] requires all property seized pre-petition to
be included in the property of the debtor’s estate.
| nstead, we believe that VWhiting Pools creates a
presunption that all property |evied upon pre-
petition is included in the debtor’s estate, and
unl ess the creditor can show that the |evy
conpletely transferred ownership of the property to
the creditor, leaving the debtor with no renaining
interest, the property nust be returned to the
est at e.

SPS Technol ogies, Inc. v. Baker Material Handling Corporation,

153 B.R 148, 152 (E.D. Pa. 1993). There are no allegations

t hat ownership of the funds was transferred to Heritage or

Id., at 502-503. This “wong construction” is precisely the
argunment that Heritage nakes. See also Losieniecki v. Thrift
Consuner Di scount Conpany, 17 B.R 136, 140 (Bankr. WD. Pa.
1981) (Language prevents trustee from asserting an avoi ded tax
lien against after-acquired property of the Debtor which is
not estate property.) See also 124 Cong. Rec. H11097 (daily
ed. Sept. 28, 1978), reprinted in App. D, Collier on
Bankruptcy (15'" Ed. Rev.) Pt. 4(f)(i) at 4-2449 (“This
prevents the trustee fromasserting an avoided tax |ien

agai nst after acquired property of the debtor.”); 124 Cong.
Rec. S 17414 (daily ed. COct. 1978), reprinted in App. D
Collier on Bankruptcy (15'" Ed. Rev.) Pt. 4(f)(iii) at 4-2563
(same quote.)
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Century. Indeed, the allegations are that the funds are still
in an account subject to the liens of Century and Heritage.’

Under Heritage' s reading of section 551, all the
trustee’s avoiding powers would be limted only to actions for
a return of property which was already property of the estate.
However, if property is already property of the estate there
is no need for a statute that allows an action that seeks the
return of property to the estate. Section 550 and all of the
trustee’s avoi di ng powers woul d be neani ngl ess.

To the extent that Heritage' s lien attaches to the
proceeds in the account, the Trustee may avoid Heritage’'s lien
if it is for rent or distress of rent. While the collateral

itself may have been sold, Heritage's lien attached to the

" Heritage argues that “[t]he property in question
i qui dated for benefit of Heritage and Century pre-petition is
not and was not ever a part of the bankruptcy estate.”
Amended Response at 6. Paragraphs 1 and 2 of the Rel ocation
Agreenent, to which the now Debtors were parties, specifically
preserve “all clains and defenses of each party” to “the
i nventory and equi prment and ot her property”. The inventory,
equi pnent and ot her property were converted into the cash
proceeds over which the parties are now arguing. Thus,
considering the proceeds of the sale of the goods to be the
property in question, the statement is clearly inaccurate. On
the other hand, if Heritage neans to argue that the sal e of
goods deprived the Debtors of any claimto a share of the
proceeds of the sale, Anended Response at 7 and 11, Heritage
has cited no facts that would support that renmarkable
proposition. Heritage certainly argues to the contrary with
respect toits own lien. Anended Response at 6.
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traceabl e proceeds, which have not been paid over® See also

Driskill v. Hutchinson, Hutchinson and Hudgins (lIn re

Furniture Discount Stores, Inc.), 11 B.R 5, 7 (Bankr. N.D.

Tx. 1980) (“The |l egislative history reflects that, according to
both the House Reports and the Senate Reports, the trustee may
avoid a transfer of a lien under [8 545] even if the lien has
been enforced by sale before the commencenent of the case.”)
Heritage' s next argunent is that its lien is not a
|andlord’ s lien; rather, it clainms that “Century Bank, by
filing this action in the Bankruptcy, and the Trustee, by
joining therein and noving to avoid Century’s [sic] statutory

lien, have triggered the above referenced paragraph of the

[ Agreenent for Rel ocation of Assets]. Said Agreenent is a
Consensual Security Agreenent.” Anended Response, {115-16
(doc. 31). In other words, Heritage urges that because its

| andlord’ s Iien has been chall enged, the Rel ocation Agreenent

becomes a consensual security agreenent and thus not subject

8 This case might be different if the collateral had been
i qui dated and the proceeds distributed to Century and
Heritage in advance of the bankruptcy filing and not otherw se
subject to challenge (e.g. as a preference). See, e.q.
Nati onsbank N.A. v. Anes Savings and Loan Assn. (In re First
Anerican Mrtgage Co., Inc., 212 B.R 479, 485-86 (Bankr. D
Md. 1997) (Funds properly setoff prepetition are not part of
the estate and trustee may not recover under sections 551,
544, or 545.)
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to the provisions of 8545(3) and (4), which deals with
statutory liens only. This argunent also fails.

First, the intent of the relocation agreenment was to
create a “replacenent” security interest that “is identical in
every respect including priority to any lien now held by
Heritage”. |In other words, the landlord lien would still be a
| andl ord lien, but just called a security interest. For the
Court to treat this new security interest as sonehow different
froma landlord’ s lien would not only disregard the explicit
| anguage of the Relocation Agreenent; it would al so el evate

f orm over subst ance. See Marshall v. Aubuchon (In re

Marshall), 239 B.R 193, 197 (Bankr. S.D. Il. 1999)(Lease
contracts referred to state’s statutory | andlord provision and
did not nodify those rights in any way, so that the | eases
nerely recited what rights the |Iandlord received by statute.
The Court concluded that despite the | ease contracts, the

| andl ords possessed only statutory |iens which were subject to

avoi dance under 8 545.). Conpare In re A & R \Wolesale

Distrib., Inc., 232 B.R 616, 621-22 (Bankr. D. N.J.

1999) (State court order confirmng sale of tenant’s property
does not transform statutory landlord s lien into judicial

lien.)
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Second, and nore inportant, the Rel ocation Agreenent
provides that “if it is ever determ ned” that Heritage's |lien
is ineffective, “then Ms. Roybal grants to Heritage a
repl acenent security interest.” There is no allegation that
t here has ever been such a determ nation. Wen the bankruptcy
was filed, Heritage' s status was |ocked in as to its lien.

The collateral, or its proceeds, were vested in the bankruptcy
estate as a matter of law. M. Roybal no |onger had the power
or authority to grant a replacenent lien with respect to the
collateral. Only the Trustee could grant a repl acenent
security interest, which the Trustee has not done.

Furthernmore, to the extent that Heritage argues that this
replacenent |ien arose per the Rel ocation Agreenent upon the
filing of the bankruptcy, the automatic stay woul d prevent
such an act. See 11 U S.C. § 362(a)(4)(The bankruptcy
petition operates as a stay against any act to create,

perfect, or enforce any |lien against property of the estate.)
See also 11 U.S.C. 8 549(a) (Trustee may avoi d unaut hori zed

post-petition transfers of property.); US A /FmHA v. Indi-

Bel, Inc. (Inre Wllianms), 167 B.R 77, 82 (Bankr. N.D. Ms.

1994) (Attenpt ed perfection post-petition is a voidable
transfer under 8 549(a)(1l).) Therefore, Heritage' s only lien

is its landlord’ s lien. The replacenment security interest was
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never granted. Therefore, all of Heritage s argunents
regardi ng the uniformcomercial code, bailnents, and
constructive possession are nmoot because they are founded upon
the assunption that there was an enforceabl e consensual |ien
in addition to the landlord s |ien.

For the reasons set forth above, the Court finds that
Trustee’'s Motion for Summary Judgnent should be granted.® The

Court will enter an Order granting the notion.

L]

5%

A .
WAl
Honor abl e Janes S. Starzynski
Uni ted States Bankruptcy Judge

® Heritage also argues that its lien should not be avoided
for the “policy” reason that the proposed settlenent between
Century and the Trustee, prem sed on the avoi dance of
Heritage's landlord’ s lien, is not a good enough deal for the
estate. Anmended Response, at 11-12. The advisability or not
of the proposed settlenment has nothing to do with whether 8545
requi res the avoidance of Heritage' s |ien.
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| hereby certify that, on February 26, 2001, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the |isted counsel
and parti es.

Janmes Jurgens

Attorney for Century

100 La Salle Circle, Suite A
Santa Fe, NM 87505

Janmes A. Askew

Attorney for Trustee

PO Box 1888

Al buquer que, NM 87103-1888

El vin Kanter

Attorney for Debtors
P. O Box 25483

Al buquer que, NM 87125

Jenni e D. Behl es

Attorney for Heritage

P. O Box 849

Al buquer que, NM 87103 [‘r% rs G{.MW
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